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modernizing of the representative 
institutions is very often an at- 
tempt to reform state organiza- 
tions and to further the develop- 
ment of socialist democratism in 
the various socialist States today. 
Socialist Representative Institutions 
may be of interest to university 
lecturers and graduates who deal 
with constitutional law, politics, 
and those who are working in 
administration practice. 





AKADEMIAI KIADO 


PUBLISHING HOUSE 
OF THE HUNGARIAN ACADEMY 
OF SCIENCES 


BUDAPEST 


FURTHER TITLES TO BE 
RECOMMENDED IN THIS LINE 


Bibliography of Hungarian Legal 
Literature 

Edited by L. NAGY 

In English — 315 pages -— 17x 25 
cm — Cloth 


Gy. EORSI Fundamental Problems 
of Socialist Civil Law 


In English — 134 pages 17x 25 
cm — Cloth 


G. HERCZEGH General 
Principles of Law and the 
International Legal Order 

In English — 129 pages — 17x 25 
cm — Cloth 


I. KOVACS New Elements in the 
Evolution of Socialist Constitution 
In English — 464 pages — 14x21 
em — Cloth 


F. MADL Foreign Trade Monopoly 
Private International Law 


In English — 170 pages — 17x 25 
cm Cloth 


E. NIZSALOVSZKY Order of the 
Family 


In English 170 pages 17x 25 
cm Cloth 


Socialist Concept of Human Rights 
Edited by J. HALASZ 


In English — 309 pages — 17x 25 
cm Cloth 


Distributors 
KULTURA 
Budapest 62. P.O.RB. 149 





SOCIALIST 


REPRESENTATIVE 
INSTITUTIONS 


by 
| Professor OTTO BIHARI LL. D. 


| University of Pécs (Hungary) 


i) 


AKADEMIAI KIADO, BUDAPEST 1970 





Translated by 
JOZEF DESENYI 


Translation revised by 


IMRE MORA 


© Akadémiai Kiad6, Budapest 1970 


Printed in Hungary 





CONTENTS 


Chapter One 
Principal bourgeois doctrines of the structure of political organism . 
1. Some problems of a comparison 


2. Sovereignty and popular sovereignty in ie age of hoincseaié enlight- 
enment and after the bourgeois revolution .. . 


3. Differentation of the governmental functions in the earlier bourgeois 
literature. Division of the branches of state power and their balance 


4. Construction of the governmental organism in the bourgeois State 
5. Bourgeois local organs. Self-governments 
6. Representation in the bourgeois State 


Chapter Two 
Socialist institutions of state organism .. . 


1. Experiences of the Commune of Paris in the organization of a State 
2. The Soviets in the 1905/1907 and 1917 Revolutions 


3. Structure of the soviet state organism from 1917 till the seproval 
of the Constitution of 1936 


4. System of the Soviet state organism since ue jniadnetion of the 
Constitution of 1936 


5. Representative organs of the State sal ‘ehueiples of their competence 


6. Statutory delegation of the competences of the local representative 
organs 


Chapter Three 


Representative system in the socialist State... . 1. 1 eee ee 


1. Fundamental! problems of representative democracy s 
2. Content of representation under the conditions of the dictatofship of 
the working class .. . F 


3. Legal position of the lewis in ihe seelatiat State: The imperative 
mandate Sh chelate ash male cap oases was oe 


23 
35 
49 
53 


61 


61 
64 


68 


85 
90 


97 


. 101 
. 101 


. 104 


. 114 


5 





4. System of constituencies. The term of the delegates’ mandate and 
of the operation of the representative organs of state power. Safeguard 
of the delegates’ rights 


5. Mutual relations of the representative organs of state power 


Chapter Four 
Legal acts of the representative organs of state power 


1. Effective competence of the representative organs of state power. 
Forms of their acts 


2. Constitution and constitutionalism 


3. Socialist constitution is not fictive. The exclusiveness and the 
stability of the constitution in socialist Staes 


4. The laws. The general, exclusive and express competence of the 
legislature 


5. Legality (the observance of the ails of ihe laws 


6. Normative acts of the supreme representative organ of state power 
promulgated in a.non-statute form 


7. Competence of the local representative organs of state power; the 
nature and the form of their normative Acts 


8. Decrees of councils 
9. Normative resolutions of councils 


10. Annulment and amendment of the Acts of ‘he tical, eben 
organs of state power 


Chapter Five 
The own agencies operating within the framework of the representative 
organs of state power 


1. Notion and system of own agencies gm Bt Meus OTN Sty eo 
2. Internal presidiums, presidents (chairmen), officers of the supreme 
representative organs of state power 


3. Committees of the supreme representative organs of state power 
4. Groups and clubs of members 


5. Presidents (chairmen), presidiums and oicers ee the (cai represen- 
tative organs of state power 


6. Permanent and provisional committees in ine (sie representative 
organs of state power 


Index 





135 
151 


155 


155 


158 


181 


187 
198 


. 200 


. 210 
. 216 
. 220 


. 223 


. 228 


. 228 


. 231 


242 


. 254 





CHAPTER ONE 


PRINCIPAL BOURGEOIS DOCTRINES 
OF THE STRUCTURE OF POLITICAL ORGANISM 


1. SOME PROBLEMS OF A COMPARISON 


The science of comparative constitutional law cannot achieve results 
unless it offers the comparative presentation of the growth of its 
institutions in the course of history. This way of approach must be 
followed even though, owing to the class content of the State and its 
functions, the institutions of a given, earlier period of history will 
necessarily differ from the institutions of a present socialist State. 
Furthermore, this consideration must always be kept in mind, since 
otherwise the scientific analysis should create an impression in a 
superficial observer as if there were some sort of continuity between 
an institution of a socialist State actually under study and a capitalist 
institution, resembling it on the surface only. A comparison of this 
sort would be particularly luring for those who are prone to judge 
of capitalist legal and political institutions, and contrast them with 
socialist governmental organs exclusively on the ground of positive 
law. The resultfulness of a totally positivist analysis is argued even 
by modern bourgeois jurisprudence. Many of the Western scholars 
of law, if by fits and starts only, without a faith and will to discover 
the objective truth, are in search of the social background and the 
social reality behind the—often—propagandistic guise of the legal 
rules. Those who make a comparison e.g. in Hungarian history, on 
the ground of formal signs only (by demonstrating exclusively the 
legal rules of the capitalist State by ignoring the class will lurking 
behind them), between the bourgeois legislative assembly and the 
modern socialist legislative assembly, between the local government 
systems burdened with the remnants of the feudal State, and the 
socialist councils, at the same time wilfully shut their eyes, e.g., to the 
antidemocratic traits in the earlier Hungarian electoral system. 
Historical comparisons play a significant, one may say irreplaceable, 
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role in jurisprudence, however, they can achieve satisfactory results 
only if the sphere of their bases is not restricted to positive norms, 
or legal rules, but covers the underlying economic and social condi- 
tions as well. 

In a socialist State the representative organs discharge functions 
which in a bourgeois State no governmental agency discharges exclu- 
sively by itself. Here the task of the comparison is precisely to collate 
the various governmental agencies of the bourgeois State with the 
types of organs existing within the socialist governmental organiza- 
tion. When the bourgeois principles of the structure of a govern- 
mental body are discussed, in the first place the principles that are 
worthy of attention on these considerations, i.e. in a horizontal 
analysis, are those of the division of power between the legislative 
and the executive organs, while in a vertical analysis, the principles 
of the mutual relations of the central and local, mainly autonomous 
bodies, the definition of the competences and cognizances, and in this 
connexion the definition of the function and character of the regional 
autonomous bodies. 

The study of the individual questions precedes, or follows, the way 
of approach referred to above. Before an attempt is made to outline 
the structural principles of governmental organizations, problems 
relating to state sovereignty (internal sovereignty) will have to be 
dealt with. These are preliminary questions of the division of govern- 
mental organizations and their structural build-up while at the same 
time the question of sovereignty, as will be made clear subsequently, 
refers to the economic and social basis and its position in the given 
historical period. 


2. SOVEREIGNTY AND POPULAR SOVEREIGNTY IN THE AGE 
OF BOURGEOIS ENLIGHTENMENT AND AFTER THE BOURGEOIS 
REVOLUTION 


The appearance of the idea of sovereignty coincided in Western 
Europe with the beginning of the capitalist economy. When the State 
of feudal disunity began to disintegrate, and the united national State 
was forming, the prince, who concentrated in his hands the full sov- 
ereignty — the absolute monarch became the symbol of the united 
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national State. The monarch’s struggle with the retarding forces of 
the feudal aristocracy was to go on for centuries, now in an open 
political, now in a religious guise. In this fight, with feudal disunity 
and legal insecurity (which were prejudicial to the interests of the 
bourgeoisie) as well as arbitrary aristocracy on one side, and the 
monarch (which was striving for absolute power) on the other side, 
in England and France the bourgeoisie sided with the monarch. It fol- 
lowed from this tendency that the most prominent literary men of the 
bourgoisie, in the first place its lawyers, tried to justify the absolute 
monarchy. The first European lawyer of considerable influence in this 
respect was the Parisian advocate Jean Bodin (1530-1596), who in 
1576, the year of publication of his most famous work Six livres de la 
République, was a representative of the Tiers Etat in the Etat Générale 
convened in Blois. Bodin defines state sovereignty as “‘summa in cites 
ac subditos legibusque soluta potestas”, as the right of the king limited 
only by law, divine and natural.? By this definition Bodin set the rights 
of the State, i.e. the Prince, against the claims of the Church and the 
Holy Roman Empire, however, at the same time also against the 
disuniting feudal forces. By this new doctrine of sovereignty he wanted 
to demonstrate that the condition of any governmental order was the 
existence of an authority in a given centre which wielded power and 
actually disposed of it. The principle of sovereignty as the right of the 
sovereign to exercise autocratic power thus appeared at a time when 
the French bourgeoisie, then in its youth, attempted to achieve its 
chief goals by the path of monarchical absolutism. 

At the time the French Bodin merely raised the idea of monarchical, 
royal sovereignty, on the throne of England Queen Elizabeth sat. 
In England the absolute power of the ruler had gathered strength for 
many decades already, and the bourgeoisie was still content with the 
achievements of the absolutism of the prince and the concessions the 
prince had granted it. However, in about a century the problems of 
the need for royal power would come under dispute, although neither 
English society, nor the Long Parliament itself was republican.’ In the 
17th century the claims, even when stressed to the utmost, never went 


1]. Bodinus, De Republica libri sex, Frankfurt 1954, p. 123. 

271. Bodinus, Op. cit., p. 167. 

3A. L. Morton, A People’s History of England, Seven Seas Publishers, Ber- 
lin 1965, p. 228 
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beyond the limitation of the royal prerogative, and the initiation of the 
merchant class into the practice of governmental power. After the 
brief spell of the revolution led by Cromwell, the Restoration of 1660 
brought about a solution of the problem in the monarchical sense. 
At that time it was Hobbes who proclaimed the ideology of an unli- 
mited, absolute monarchy.* The monarch—he affirmed—was vested 
with unlimited rights by the population. In his opinion, the monarch 
is the holder of the fullness of sovereignty, who wields the principal, 
unrestricted sovereignty: “he that carryeth this the person is called 
sovereign; and said to have sovereign power and every one besides, 
his subjects.” According to Hobbes sovereignty is one and indivi- 
sible. It is concentrated in the hands of the head of State. 

The Glorious Revolution created an altogether new situation and, 
following from this, a new theory of sovereignty. The doctrine of 
sovereignty was the mirror of English reality, which reflected the 
division of power between Parliament and Sovereign. In fact, by 
holding the view that the legislative power should preferably be divided 
among different persons, John Locke (1632-1704) formulated the 
principle of ‘King in Parliament’. Moreover, against the Sovereign 
even the ius resistendi was justified in his belief, for although the 
Sovereign disposed of the principal power, he was nevertheless subject 
to the law. 

This way of dividing sovereignty among several agencies was an 
indication of gradual progress of the bourgeois claims. By the end of 
the 17th century the capitalist bourgeoisie, which in the mid-16th 
century still takes shelter in the shade of the absolute monarchy, will 
have attempts to penetrate into the last stronghold of the feudal class, 
i.e. to conquer part of the governmental power. The economic back- 


4 Thomas Hobbes, Leviathan, Encyclopaedia Britannica, Inc. Chicago, 
London, Toronto, Part II, Of Commonwealth, Chap. XVII, 1952, p. 101. 

5 J. Locke, Two Treatises on Government, Cambridge University Press, 1960, 
Second Treatise, Chap. XII. 143, pp 382 and 383. — “Therefore in well 
order’d Commonwealths, where the good of the whole is so considered, as it 
ought, the Legislative Power is put into the hands of divers Persons who duly 
Assembled, have by themselves, or jointly with others, a Power to make Laws, 
which when they have done, being separated again, they are themselves sub- 
ject to the Laws, they have made; which is a new and near tie upon them, to 
take care, that they make them for the publick good.” 
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ground ot this evolution stands out clearly. Economic power had been 
centred in the City of London for long, and royal power itself, the 
armed forces, the budget, all depended on the benevolence and sub- 
sidies of the London merchants and bankers. Therefore, the term 
King in Parliament in the first phase accurately reflected the fact of 
dividing sovereignty. It was not parliamentary sovereignty on which 
Locke insisted. Theoretically his Two Treatises, published after the 
Glorious Revolution, were intended to sanction the achievements 
of the Revolution. What Locke practically thought of was a well- 
ordered, a moderate monarchy, where power, i.e. sovereignty, was 
divided.® 

The term King in Parliament precisely expressed the state of equi- 
librium that was characteristic of the governmental organization of 
England during a period of transition following the Glorious Revolu- 
tion. The transition period did not last for long. At the time of William 
III the struggle for power between King and Parliament was decided 
although not yet in a form of definitive order. In fact it was to become 
established in the form of a parliamentary monarchy only later, 
during the reign of the House of Hanover. The Bill of Rights of 1689 
abolished the absolute royal prerogatives, i.e. legislation without 
Parliament, the suspension of the enforcement of the Acts of Parlia- 
ment, exemptions granted to certain persons from under the law, 
etc., and established the constitutional monarchy. In this monarchy 
the formula King in Parliament in fact has become meaningless, for 
as a result of the division of the exercise of sovereignty it has turned 
in England into a parliamentary sovereignty (where, however, the old 
traditional forms have been lingering on on the surface). 

After the Glorious Revolution the theory of sovereignty and of the 
limitation of the sphere of royal power for the benefit of Parliament 
at the same time demanded a re-distribution of governmental func- 
tions. This question will be discussed when the doctrines on the bran- 
ches of the executive power will be examined. However, it should be 
remembered already at this point that the division of sovereignty, 
or more accurately, the division of the exercise of sovereignty, was 
the underlying principle of the distribution of the governmental func- 
tions, and not conversely, as several representatives of the bourgeois 


® Ibid. Chap. XIII. 149, p. 383. 





science of constitutional law, so Max Imboden, would have it.” The 
actual govermental duties, in conformity with the social and political 
exigencies of the age, determined the division of the principal sove- 
reignty. Locke by distinguishing the legislative and executive powers, 
or the prerogative, gave expression to the reality of his age. It was 
from this reality whence he drew the generalizations for the govern- 
mental functions. And this is the significance and strength of Locke’s 
construction. 

The other great representative of the theory of bourgeois consti- 
tutional law, Montesquieu, added practically little new material to 
the problem of sovereignty. Between 1729 and 1731, when Montesquieu 
was in England, and in the forties of the 18th century, when he wrote 
his De [esprit des lois, conditions in France were in certain respects 
very much the same as in pre-revolutionary England: a rich bour- 
geoisie, an aristocracy drifting towards the capitalist way of life, 
financial disorder, royal absolutism, i.e. all that bourgeoisie was 
displeased with. In the same way as a century before in England, the 
bourgeoisie was eager to penetrate into the executive power, or con- 
quer at least part of it. Although it cannot be presumed that during 
his two-year stay in England Montesquieu could assess all achieve- 
ments of the struggles of the past three decades, in particular when 
the extreme complexity and the traditional forms of the English 
governmental and legal systems are remembered, still it may be taken 
for granted that his keen eye, always observing the sum total and 
general behind the details, discovered the potentialities of the theory 
of sovereignty as formulated by Locke. This at least comes to light 
from passages of his work where he often and immoderately praises 
conditions in England. 

In the French edition of Montesquieu’s De I’esprit des lois, mostly 
in notes to Chapter 11 of Book Six, reference is made to the circum- 
stance that the ideas set forth in that Chapter are mostly excerpts 
from Locke, or that Montesquieu was inspired by Locke’s Treatise 
on Civil Government, when he wrote that Chapter. The former state- 
ment has to be dismissed in particular when a comparison is made 
between the relevant passages of Locke and Montesquieu. (This will 


7 Max Imboden, Montesquieu und die Lehre der Gewaltentrennung, Berlin 
1959, p. 11. 
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be discussed extensively in the section on the branches of the execu- 
tive power.) However, there is no doubt, Montesquieu was a worthy 
disciple of the realistic Locke also in that he was able to assess changes 
that took place during the half century between 1690 and 1740. (At 
the end of the period it was a member of the Hanoverian dynasty, 
and not William of Orange, who was the king and who was fully 
dependent on Parliament.) Montesquieu drew exactly accurate con- 
clusions as to the results that could be eventually produced by the 
moderate theories of the English bourgeoisie within a few decades. 
Nevertheless, there are many authorities, among them such as Seigno- 
bos, who from the picture Montesquieu presented of England infer 
that he was not acquainted with English reality. (There is but one 
common point of contact between English practice and the description 
of Montesquieu and this is the number three.*)—This is argued by a 
fair number of writers of the present day. They praise Montesquieu for 
his deliberateness, and mention that Montesquieu was well acquainted 
with the seamy sides of English constitutional life and yet he went 
out in praises for the constitutional evolution in England, by keeping 
in mind all that was progressive and rejecting all that might have 
spoiled the picture.® In fact, if Montesquieu followed political ends 
by writing his De lesprit des lois—and who would deny this—before 
transplanting anything from the English system he had to infer on 
what could be approved of and what he considered important for 
France. So he certainly could not become a mere copyist, or epigon 
of Locke. What he did was to integrate changes he considered worthy 
of imitation into the volumes of his De l’esprit des lois, in particular 
in the famous Chapter 11 of Book Six. 

On the other hand he refrained from introducing new notions where 
these were not needed. He relied on Locke’s theory of sovereignty, 
but he spared the readers of a new exposition of the theory. There is 
only a single passage in his book where he speaks of the exercise of 
power, essentially of sovereignty in a generalizing way. (The monarch 
moderates his power when he confers it on others, divides his author- 
ity in a way that he would never transfer part of it to others without 


® Ch. Seignobos, La séparation des pouvoirs. Etudes de politique et d’histoire 
1934, p. 184. 
® Max Imboden, Op. cit., p. 5. 
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keeping the larger share for himself.’°) In conformity with his political 
ideas, Montesquieu took over the heritage of the ideologies of the 
English Glorious Revolution, and he did so knowingly, not super- 
ficially, in order to achieve a change in the conditions in France. 
It should be mentioned here that, admittedly, it was not his ideas of 
sovereignty that had a revolutionary effect in France—and through 
his readers (who could not be daunted even when his book was put 
on the Index) in America—but rather his theory of the segregation 
and the balance of the branches of sovereignty, to be discussed later. 

We shall now skip over from this problem to another associated 
with sovereignty, which, however, is not attached to the name of 
Montesquieu but to another great spirit of the age. Rousseau. He 
made the problem of the principal power, the sovereign and sove- 
reignty, one of the fundamental questions of his work Du contrat 
social, Here the sovereign ceases to be a person. It is rather a political 
body invested with the legislative power as a whole. This was an 
extremely striking, significant change, since for its origin, the term 
sovereign had been undisputably associated with the sovereign king, 
the person of the monarch ever since Bodin. With Bodin and Hobbes 
the theory of sovereignty itself was a newly invented notion for 
possibly supporting the justification and even the necessity of the 
absolute monarchy. In Rousseau’s work it was exactly this trait which 
disappeared. 

Du contrat social came into existence at a time when the monarchy, 
and in particular the absolute monarchy, was exposed to criticism 
to such an extent that in a few years a mortal wound was to be 
inflicted on it. 

A year before the publication of Du contrat social the first volume 
of the Great Encyclopaedia had come out, furthermore, what was of 
even greater importance, the growing economic crisis so to say swept 
away the monarchical ideas, the religious and other theories. While 
Montesquieu, following Locke as his guide, studied the compromise 
in the wake of the English revolution and tried to transplant its 


10 Montesquieu, De l’esprit des lois, Vol. V, Chap. XVI, Librairie de L. 
Hachette et Cie, 1865, p. 181.—*...le monarque, en le (sc. pouvoir) don- 
nant, le tempere. II fait une telle distribution de son autorité, qu'il n’en donne 
jamais une partie, qu’il n’en retienne une plus grande.” 
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results into French soil, Rousseau was the echo of the spirit of the 
years before the French Revolution itself. Rousseau has no scruples. 
He criticizes English parliamentarism, and the English constitution, 
in sharper terms than Montesquieu. (The English people believes 
itself to be free, still it is strongly mistaken; it is free only at the time 
when the members of Parliament are elected: no sooner they are 
elected than it is a people of serfs again and ceases to count anything. 
It uses the brief moments of its freedom in a way that it deserves 
the loss of its freedom.'') From the very beginning Rousseau had 
a serious advantage over many a political writer of his age: for him 
the monarchy was not irreplaceable, he could imagine political life 
without sovereignty concentrated in the hands of a monarch, con- 
sequently a single person. The Geneva of his early youth, then later 
the idealised Geneva of his fancy’ trained him to become republican 
in the sense that nothing tied him to any monarchical system, more- 
over he came into conflict with it. Any prerogative was odious to him. 
(In the dedication of his work addressed to the Republic of Geneva 
he writes that when a single man only is not subject to the law, all 
other inhabitants will necessarily subject themselves to him.’*) 

It was not the rejection of the idea of sovereignty, quite contrary, 
it was the guarantee of vesting sovereignty in its right carrier that 
was becoming a true revolutionary aim at that moment. According 
to Rousseau, the exercise of sovereignty was an expression of will, 
and for that matter of the general will, i.e. legislation. According to 
him the legislative power belonged to the people and could not belong 
to anybody else.’* In the place of royal sovereignty, the ideas that 
sovereignty concentrates in the hands of a king, here turns up the 





1 J.-J. Rousseau, Oeuvres complétes, Vol. 11, Deux-Ponts 1792, p. 134. — 
“Le peuple Anglois pense étre libre; il se trompe fort, il ne lest que durant 
V'élection des membres du Parlament; si-tot qu’ils sont élus, il est esclave, il 
n’est rien. Dans les courts moments de sa liberté, usage qu'il en fait mérite 
bien qu'il la perde.” 

1 J.-J. Rousseau, Op. cit. Vol. I. pp. 10—4. (Dedication). — “‘Discours sur 
lorigine et les fondemens (sic) de l’inégalité parmis les hommes.” 

13 §.-J. Rousseau, Op. cit. Vol. I, p. 11. “... sil s’y trouve un seul 
homme qui ne soit pas soumis a la loi, tous les autres sont nécessairement a 
la discrétion de celui-la.” 

4 J.-J, Rousseau, Op. cit. Vol. II, p. 78. — ‘*. . . la puissance legislative appar- 
tient au peuple, et ne peut appartenir qu’a lui.” 
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idea of popular sovereignty. Rousseau’s construction of the term wants 
to demonstrate that sovereignty, which is public will, the manifesta- 
tion of the general will, has always been the people’s, but the ruler 
continually attempts to suppress the people’s sovereignty, thus infring- 
ing the social contract. In Rousseau’s opinion the ruler eventually 
succeeds in his endeavour and it is by this way that the government 
is degenerating. 

Rousseau rejected the idea of vesting sovereignty either generally, 
or provisionally, in a single person. As he said, supreme power, 
sovereignty, could not be alienated, and the sovereign as a collective 
being can be represented only by itself, with the proviso, that 
power can be transferred to others, still, the will cannot.* He devel- 
oped this idea into the indivisibility of sovereignty, where again the 
notion of sovereignty referred to the will, and not to the exercise of 
power. This is expressed as this: will is common, or it is not; it is the 
will of the entirety of the people, or only part of it. In the first case 
the will declared is the will of the supreme power and has legal 
force.!® Here it also becomes evident at what point Rousseau agreed 
with Hobbes, and that he agreed with him from another position. 
Hobbes made use of the principle of the unity and indivisibility of 
sovereignty in order to justify the claims of the absolute monarchy, 
whereas with Rousseau the principle bolstered up the idea of popular 
sovereignty. Hobbes believed that the division of power meant sedi- 
tion, it would violate the absolute rights of the monarch. In his opi- 
nion the social contract exempted only a single person, or body, 
from the observance of the law: the sovereign.—Naturally, for prac- 
tical purposes this led to the unlimited growth of the monarch’s 
power and not of that of a democratic body.—On the other hand 
Rousseau considered the division of the supreme power the death of 
the body politic, the beginning of the withering away of the State. 
He says the sovereign power is simple and one, it cannot be divided 


8 J.-J. Rousseau, Op. cit. Vol. II, p. 32. — “*...n’est qu’un étre collectif, 
ne peut étre représenté que par lui-méme; la pouvoir peut bien se transmettre, 
mais non pas la volonté.” 

16 J.-J. Rousseau, Op. cit. Vol. Hf, p. 34.—“Car la volonté est générale, 
ou elle ne l’est pas; elle est celle du corps du peuple, ou seulement d’une partie. 
Dans le premier cas, cette volonte déclarée est un acte de souveraineteé et fait 
loi...” 
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without being annihilated.’ At another place of Du contrat social 
Rousseau called the manifestation of sovereign, the legislature, the 
heart of the State, the cessation of which involved the withering away 
of the State as a whole. 

According to Rousseau, popular sovereignty is the exercise of 
power not only in the name of the people, but also by it, or still 
better a declaration of will, i.e. the creation of general norms. Behind 
popular sovereignty there is the general will, volonté générale. The 
otherwise pessimistic Rousseau states of the general will that it is 
always rightful and tends always towards the public weal”’.1® Accord- 
ingly, he concludes that the resolutions of the people are always 
correct, as the people cannot be corrupted—however, it can often 
be misled. For the proper manifestation of the will of the public it 
is essential that there should be no segregated groupings. This attitude 
opposed to the formation of parties is natural with him for the simple 
reason that he rejects all forms of mediatization, he does noteven want 
to hear of mediatisation (to use a term of the science of modern con- 
stitutional law). He believes that representation is degeneration, and 
brings it into line with the keeping of mercenary troops.?® Here we 
again encounter the prohibition of dividing the popular sovereignty. 
Group will is not the will of the public.” This is the reason why even- 
tually Rousseau came to the conclusion that the representative 
system was inappropriate and that mediate democracy was inaccept- 
able. It was not by mere chance that he recognised the institution of 
direct democracy on the Swiss pattern as the only real and correct 


7 J.-J. Rousseau, Op. cit. Vol. II, p. 129. —‘...Vautorité souveraine est 
simple et une, et l’on ne peut la diviser sans la détruire.” 

18 J.-J. Rousseau, Op. cit. Vol. II, p. 37.—‘‘...la volonté générale est 
toujours droite et tend toujours a l’utilité publique.” 

19 J.-J. Rousseau, Op. cit. Vol. Il, p. 132.—‘‘...ils ont... des soldats 
pour asservier la patrie et des réprésentans pour la vendre.” 

20 J.-J. Rousseau, Op. cit. Vol. II, p. 38.—‘“‘Si... les citoyens n’avoient 
aucune communication entre’eux, du grand nombre de petites différences 
résulteroit toujours la volonté générale, et la déliberation seroit toujours bonne. 
Mais quand il se fait des brigues, des associations partielles aux dépens de la 
grande, la volonté de chacune de ses associations devient générale par rapport 
4 ses membres, et particuliére par rapport a l’Etat... Il importe donc pour 
avoir bien Il’énoncé de la volonté générale qu’il n’y ait pas de société partielle 
dans l’Etat et que chaque citoyen n’opine que d’aprés lui.” 
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form of the enforcement of popular sovereignty.”! In all other forms 
of legislation—the manifestation of sovereignty—Rousseau would 
discover potential distortion and therefore rejected them, while 
parallel with this, he considered the existence of several forms of 
government possible; viz. democracy (Chapter IV, Book Three), 
aristocracy (Chapter V, Book Three), and the monarchy (Chapter VI, 
Book Three), further, their mixed forms. 

The substitution of legislation for the sovereign prepared the way 
for a queer metamorphosis.*” However fantastically it may sound, 
the Rousseauian world of ideas was the first ideological support of 
parliamentarism in the later continental Europe. As a matter of fact, 
notwithstanding of its adoration of Rousseau, the French Revolution 
so to say did nothing else but revised its master. In his draft for 
a constitution Robespierre did not follow the paths of manifestation 
of the volonté générale as Rousseau had prescribed it. In the revolu- 
tionary constitutions there were but rudiments of the principle of 
direct democracy (the provisions of direct democracy taken up in the 
constitution of 1793 had never been enforced), and it was not democ- 
racy, but Bonapartism, then the Restoration, and later on again 
Bonapartism that made use of these fragments for their own ends, 
for their legitimation. The doctrines of direct democracy disappeared. 
What remained was the theory of the absolute priority of the legisla- 
tive organ. For many decades, we may say for a century, in the 
parliamentary republics the theory of supremacy, or one may safely 
say omnipotence of the legislature, could hold its own. Moreover, 
the doctrine of the omnipotence of the legislature found its way to 
England, allegedly uncontaminated by Rousseau. Applauded by 
Englishmen learned in public law, De Lolme expressed this omni- 
potence in a caricatured form: “It is a fundamental principle with 
English lawyers that Parliament can doeverything but make a woman 
a man, and a man a woman." 


*1Cf. Otto Bihari, A fanacsok bizottsdgai (Committees of the councils), 
Budapest 1958, p. 13. 

72.On the revolutionizing effect of the Rousseauian volonte générale and 
its intrinsic contradictions see Karl Polak, Zur Dialektik in der Staatslehre, 
Berlin 1959, p. 51. 

22a Cf. A. V. Dicey, Study of the Law of the Constitution, Macmillan and 
Co. Ltd., London 1964, p. 43. 
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The idea of popular sovereignty first struck root in America. 
Article Il of the Declaration of Rights of Virginia pronounced that 
“all power is vested in and consequently derived from the people” 
(June 12, 1776). A fortnight later, on July 4, in the Declaration of 
Independence the idea of popular sovereignty was formulated as 
follows: **. . .WE, THEREFORE, the Representatives of the UNITED STATES 
OF AMERICA, in General Congress, assembled... in the Name, and 
by Authority of the good People of these Colonies, solemnly pub- 
lish and declare...” 

The history of the evolution of the idea of sovereignty, in the first 
place of popular sovereignty, should now be traced to its next phase, 
viz. to the French Revolution. The leading orators of the National 
Assembly and the Convention launched their struggle with illusions, 
and were more familiar with theory than with practical experience 
in statecraft. 

In January 1789 Abbé Sieyés published his pamphlet, famous in 
world history. Qu’est-ce que le Tiers Etat? The pamphlet was merely 
a reply to the 27th December, 1788, resolution of the royal council, 
containing a statement that was already a concession and according 
to which “the unanimous will of the Tiers Etat, when it is in harmony 
with the general principles of equity, will in all times be called the 
will of the nation”. The Tiers Etat, third estate, which in point of 
fact comprised several strata of society, such as the bourgeoisie, the 
lower classes of the urban population (small artisans, smal] traders, 
journeymen, workers) and the peasantry, felt that it was the back- 
bone of the nation and yet it was barred from the participation in the 
political power. “The third estate’’, said Abbé Sieyés, ‘‘is the complete 
nation”.** In his pamphlet Sieyés with moderation, yet resolutely, 
formulates his position as follows: ‘“‘...What is the third estate? 
All... What was it so far in the political order? Nothing... What 
does it want to become? Something.” Naturally behind this something 
there lay hidden the claim to actual power. 

On the 17th June the third estate declared itself to be the National 
Assembly, i.e. essentially it siezed the monopoly of legislation. Osten- 
sibly, for practical purposes, the principle of popular sovereignty was 

23. Cf. Albert Soboul, Précis d’histoire de la révolution Francaise. Editions 
Sociales, Paris (no year of publication). 

°4 Cf. Proklamationen der Freiheit, Frankfurt-Hamburg 1959, p. 69. 
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victorious. However, in reality, this was out of the question. The 
Tiers Etat, and so the National Assembly, was not the representation 
of the whole people. It was a bourgeois factor made up of merchants, 
bankers, artisans, wealthy landowners and many lawyers (about one 
half of the 600 members of the third estate), which was a natural 
consequence of the indirect way of voting and the property quali- 
fication. Only persons who had completed their 25th year of age and 
whose name had been entered on the records of taxpayers could 
attend the electoral gatherings. From the above date onwards, for 
many decades, the people could not, and did not, take part in the 
exercise of popular sovereignty. The want or the possession of fran- 
chise in the course of the Revolution split up the population into two 
groups, viz. the groups of the passive and the active citizens. Only 
the Jacobins of 1792-1793 attempted a change in this state of affairs. 
After the fall of Jacobin dictatorship franchise was again restricted 
and made the enforcement of popular sovereignty problematic. 

The formulation of the principle of popular sovereignty in the 
constitutions of the French bourgeois revolution and in other consti- 
tutional provisions is also of great interest. Article 3 of the 20th 
August 1789 Declaration of the Right of Man and Citizen pronounces: 
“‘As for the idea and essence all sovereignty derives from the nation; 
no body corporate, no individual person can exercise power which 
does not expressly issue from the nation.” And Article 6 declares: 
“The law is the expression of the will of the public. It is the right of 
every citizen to take part in legislation in person or through his repre- 
sentative.” The wording of the Declaration is almost wholly Rous- 
seauian. It departs from Rousseau only in so far as it accepts not only 
the indirect, but also the mediate, representative democracy as the 
expression of the volonté générale. The Constitution of 1793 is by 
far more accurate and consistent than all its predecessors. In its 
Article 4 the Constitution declares that: ‘‘The law is the free and 
solemn expression of the will of the public... it cannot decree but 
what is just and useful for society...” The words of Rousseau ema- 
nate from Articles 25 and 26: “Sovereignty is concentrated in the 
people; it is one and indivisible, imprescriptible... Not even a 
single part of the people can exercise the power of the people as 
a whole, although each section of the sovereign in assembly has to 
dispose of the right to express its will in perfect freedom.” 
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The French constitutions following upon that of 1793 were gradually 
becoming more and more cautious and complicated. In the Consti- 
tution of Year III (1795) Articles 6 and 17 of the declaration of rights 
touch this question. As a matter of fact Article 6 is wholly opposed 
to the position taken earlier in the matter of the general will. It regards 
the volonté générale as the will of the people and not as that of some 
sort of a body corporate. ‘““The law is the public will expressed by 
the majority or the representatives of the citizens.” This rise of the 
value of the law (as a matter of fact the law is declared to be the will 
of the public itself, and not merely the expression of the public will) 
in fact reduces the content of popular sovereignty. In the capitalist 
State the exercise of power in the name of the people part with the 
power created by the people, and in reality popular sovereignty is 
restricted to the former. 

At this point the declaration of the idea of popular sovereignty in 
the French constitution breaks off for more than a half century. The 
Constitution of 1848 with almost official prosaism repeats Article 17 
of the Constitution of Year III. 

The antagonism of the bourgeoisie to the idea of popular sovereignty 
was even more accentuated in the countries where seigniorial power, 
the remnants of feudalism, brought about a compromise with the 
weak bourgeoisie. This was particularly characteristic of Germany, 
where at the time of the monarchy the problem of sovereignty—more 
particularly that of popular sovereignty—could not even be raised 
in a constitutional form. In imperial Germany the lawyers generally 
avoided the mention of sovereignty, by speaking of state sovereignty, 
by which they understood the same as what was expounded by Locke 
ot Montesquieu. Only that the obvious duality of state sovereignty 
cast a veil on the underlying explanation of its content “monarch + 
people = organism of the State’. There is no doubt that in the cir- 
cumstances of monarchical Germany this solution in reality could 
only mean the sovereignty of the monarch. The school of Laband 
denies the potential existence of popular sovereignty.”*> On the other 
hand Jellinek on about the same ground denies the significance of 
the notion of sovereignty at all.2° The 11th August, 1919 Weimar 


25 Cf. Paul Laband, Das Staatsrecht des Deutschen Reiches. Tibingen 1876, 
Vol. I, p. 86. 
26 Cf. Georg Jellinek, Allgemeine Staatslehre, Berlin 1900, p. 442. 
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Constitution for the first time in Germany contains the simple state- 
ment that state power proceeds from the people. According to the 
30th November, 1920 Prussian constitution “the entirety of the 
people is the carrier of the state power” (Article 2). 

The earlier doctrinaire position taken by the German liberal 
bourgeoisie, characteristic of the period between 1815 and 1848, 
according to which the constitution was sovereign, was even more 
complicated and obscure. Allegedly, this formulation had as its 
objective the greater emphasis on the significance of constitutional 
charter and the reinforcement of the authority of private property. 
Still even the Fascist Carl Schmitt clearly pointed out that “by this 
way the political problem proper, whether the monarch or the people 
is sovereign, has been by-passed .. .”””? 

Later on the problem lost much of its significance because the 
bourgeoisie, where it did not create a fascist dictatorship, incorpo- 
rated the finest phrases of popular sovereignty in its constitutional 
charters without agreeing to any true concession in the power rela- 
tions within the State. (This was particularly characteristic of the 
‘period following upon the Second World War, when the masses 
brought a pressure to bear on the bourgeoisie in order to have many 
of the principles of a democratic governmental organization incorpo- 
rated in the new constitutions.) Moreover the liberal bourgeoisie 
when not from the rostra of the legislative bodies, so in pamphlets, 
and even in scientific writings called attention to the risks implied in 
the principle of popular sovereignty. Joseph Barthélemy writes in 
his famous French textbook: “. . .The theory of national sovereignty 
is dangerous for freedom ... We have to reject the theory of national 
sovereignty, for it involves the idea of the infallibility and omni- 
potence of the people. In reality at the moment when the will of the 
people is legitimate merely because it is its will, legally the people may 
do anything; in such circumstances it is not necessary for its validity 
that it should be correct: it is correct because it exists (viz. the will 
of the people). Such a confirmation cannot satisfy the conscience of 
the modern student of law.” 


"7 Carl Schmitt, Verfassungslehre, Munchen-Leipzig 1928, p. 8. 
28 Joseph Barthélemy and Paul Duez, Traité de droit constitutionnel, Paris 
1933, p. 76. 
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The principle of sovereignty, or more precisely of popular sover- 
eignty, emerges as a fundamental problem in the formation of the 
governmental organization. As a matter of fact anybody consistently 
recognising this latter principle must inevitably come to the point 
where he accepts the validity of a direct or indirect guiding activity 
of the people, the overwhelming majority of the population, i.e. the 
working classes and strata in the State and Society. 


3. DIFFERENTIATION OF THE GOVERNMENTAL FUNCTIONS IN 
THE EARLIER BOURGEOIS LITERATURE. DIVISION OF THE 
BRANCHES OF STATE POWER AND THEIR BALANCE 


While feudal disunity was predominant in Mediaeval Europe, and 
even after it was superseded by the system of monarchical absolutism, 
the problem of a division of the political organization did not emerge 


at all. In the first instance such a division of power was meaningless 
because of territorial limitations and the grades of feudal hierarchy. 
On the other hand in the absolute monarchy all lines of demarcation 
were blurred by an extremely high degree of centralization, and the 
farming out of such important functions as the collection of revenues 
(fermiers généraux in France) made a further subdivision of the, in 
fact, centrally organized state machinery superfluous. It was the 
absolute monarchy that developed a tendency to make the organiza- 
tion of the centralized state power enormous;”* the existence of this 
centralization was ensured by the fact that all links of the organiza- 
tion converged in the hands of the monarch. Consequently its opera- 
tion depended on the monarch, or on his councillors at any time. 
A firm division of this organization, or a differentiation of permanent 
character of its functions, was almost unknown. 

Such a division of powers, or differentiation of functions, ensued 
only when the bourgeoisie—simultaneously with its claim to a di- 
vision of sovereignty, i.e. for the first time during the period im- 
mediately following upon the Glorious Revolution—wanted to get 
hold of part of the governmental mechanism, i.e. a large portion 
of the central agencies, and the local self-government, so to create 





“9 Cf. Karl Marx, The Civil War in France, London 1933, Martin Lawrence 
Ltd., p. 37. 
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a basis for itself for the conquest of the state power as a whole. 
All that bourgeois jurisprudence writes of the differentiation in govern- 
mental functions in the preceding ages is arbitrary interpretation, 
since no organic relationship between the relevant theories that in 
fact had existed earlier and the doctrines so valuable for the bour- 
geoisie can be demonstrated. 

Many a bourgeois scholar of public law makes mention of a rather 
ingenious part of Aristotle’s Politics among the earlier theories. 
In fact he speaks of the organization of power and the division of 
governmental activities. When, however, this passage of Aristotle’s 
work is compared with those of early bourgeois authors (Locke, 
Montesquieu, etc.) it would be hard to discover common traits at all, 
except perhaps the idea that the mutual relationship between a branch 
of power and another is characteristic of the given governmental and 
social system. Aristotle writes: “... All forms of constitution then 
have three factors in reference to which the good lawgiver has to 
consider what is expedient for each constitution; and if these factors 
are well-ordered the constitution must of necessity be well-ordered, 
and the superiority of one constitution over an other necessarily 
consists in the superiority of each of these factors. Of these three 
factors one is, what is to be the body that deliberates about the 
common interests, second the one connected with the magistracies, 
that is, what there are to be and what matters they are to control, 
and what is to be the method of their election, and a third is, what is 
to be the judiciary. The deliberative factor is sovereign about war and 
peace and the formation and dissolution of alliances, and about laws, 
and about sentences of death and exile and confiscation of property 
and about the audits of magistrates.” 

Still Aristotle does not believe that a separation of these factors 
is necessary, in fact, in his opinion it is easily imaginable that the 
consulting body and the body administering justice equally consist 
of the entirety of citizens, whereas appointments to executive offices 
should be effected by lot from among all citizens. 

What Aristotle wrote of the differentiation in various functions 
was highly ingenious. Still it was the contemporary reality of the 


% Aristotle, Politics, Book IV, 1927 and 1928, Heinemann-Harvard Uni- 
versity Press, London—Cambridge, Mass. 1959, pp. 345-7. 
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State build-up, or Society, which had an effect on early English and 
French bourgeois literature, and not this Aristotelian experiment. 
The doctrine of Locke, or Montesquieu, was launched with the 
definite end to buttress up the idea of sovereignty as demanded by 
the age (a certain state of equilibrium between the king and the 
bourgeoisie, or the feudal class and bourgeoisie) by creating a cor- 
responding governmental mechanism and by assigning parts of it to 
the particular classes of society. 

It was quite natural that the problem of the factors of power was 
not raised during the absolute monarchy, nor in the works of such 
philosophers of absolutism as Hobbes. However, no sooner the real 
struggle for a condition of equilibrium (i.e. the constitutional monar- 
chy) began, for the time being, than simultaneously with the problem 
of sovereignty also the division of the exercise of the sovereignty 
appeared as a claim. John Pym in his indictment against the Earl 
of Stafford as a guarantee of the middle course between tyranny and 
unlawfulness mentioned the balance between the rights of the 
parliament (in his words, of the people), and the royal prerogative 
i.e. the observance of the law. This already foreshadowed a 
division of powers. 

During the Protectorate of Cromwell the same idea was reflected 
in the Instrument of Government of 1653: “‘Bills passed by Parliament 
were to be presented to him, twenty days being allowed him to for- 
mulate any objections he might entertain. If within this period he 
failed to satisfy Parliament that his objections were well-founded, 
the Bills would become law in the teeth of his opposition, unless 
they contained anything contrary to the Instrument.” 

In Two Treatises of Civil Government John Locke discusses the 
legislative, executive and federative powers of the State.** Originally 
Locke spoke of these three powers, viz. the legislative “which has a 
right to direct how the Force of the Commonwealth shall be imploy’d 
for preserving the Community and the Members of it”, the exe- 


31S. R. Gardiner, History of the Commonwealth and Protectorate, 1649- 
1656, Vol. II, Longmans, Green and Co., New York and Bombay 1903, p. 332 

32 J. Locke, Two Treatises of Civil Government, Cambridge University Press 
1960, The Second Treatise, Chap. XII, 143, pp. 382 and 383. 
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cutive, ‘‘a Power always in being, which should see to the Execution 
of the Laws that are made, and remain in force’’, and the federative, 
which deals with the questions of war and peace, alliances and 
international agreements. Locke emphasises the separability of the 
latter two powers, however, he does not forget that—in the inte- 
rest of uniformity in the enforcement—the internal execution, and, 
with a modern term, foreign policy are usually entrusted to a single 
hand, or a single agency. To this we have to add that, as was usual 
in his age, by executive power Locke understood the penal and direct 
law enforcement authority. 

However, there is nothing to imply that Locke wanted to entrust 
the parts of the divided organism to different agencies, in particular 
to equate the legislative power and Parliament, to confer the executive 
(and federative) power exclusively on the king. 

The point of Locke’s theory was directed against the absolute 
monarchy: “For no Man, or Society of Men, having a Power to 
deliver up their Preservation, ...to the Absolute Will and arbitrary 
Dominion of another; whenever any one shall go about to bring them 
into such a Slavish Condition, they will always have a right to pre- 
serve what they have not a Power to part with...” 

The doctrine of the separation of the branches of sovereignty, 
or more accurately the separation of powers (séparation des pouvoirs), 
which is the only doctrine of separation generally current in bourgeois 
countries, and which is, at the same time, distorted with many an 
arbitrary interpretation, may be traced back to Montesquieu. How- 
ever, the commentators of Montesquieu almost without exception 
contend that the statements made in Chapter 6, Book XI of De 
lesprit des lois on the constitution of England are based on misunder- 
standing or are conscious forgeries: the conditions in England in the 
mid-18th century did not conform to what Montesquieu wrote of 
them. 

Montesquieu’s theoretical starting point appreciably differs from 
that of Locke in that the former pre-supposed an insatiable desire 
of power in mankind and spoke as a constant experience of the incli- 
nation of all men to abuse the power they possess until they stumble 


33 J. Locke, Op. cit., Chap. XIII, 1949, p. 385. 
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upon barriers.** Hence according to Montesquieu the barriers have 
to be set up. A study of these barriers will convince us that the end 
was a limitation of absolutism and the initiation of the bourgeoisie 
into power. Here the reader will encounter no abstract principles, 
but political ends, in the same way as with Locke. Still for Montesquieu 
Locke’s solution of the problem (the dual control of legislation in the 
hands of the parliament and the king, ie. the King in Parliament) 
was by no means reassuring. Mainly he disapproved of the king’s 
interference in legislation and execution. While for Locke the division 
of power, and within it the separation of the particular functions, 
was good enough to demonstrate the constitutional limitation of the 
royal power within the particular branches, Montesquieu with far 
greater caution wanted to deploy a host of guarantees in order that 
royal power might be limited within all state powers. 

In the Chapter quoted above, Montesquieu in the first place gener- 
alized his statements on the forms of the branches of state power 
(later on he was audacious enough to study the States of Antiquity 
as well as those of the Middle Ages on the assumption as if the distinc- 
tion of three branches of the state power had at all times been self- 
evident).*°> When now a comparison is made between the enumeration 
of Montesquieu and that of Locke a certain agreement will be obvious 
between the executive powers of the former and the executive and 
federative powers referred to by the latter. However, a little after 
the passage referred to above, Montesquieu declared of the second 
executive power that in fact it was the judicial power.** In this respect 


4 Montesquieu, Oeuvres, Librairie de L. Hachette et Cie. 1865. De lesprit 

des lois, Vol. XI, Chap. IV, p. 253.—‘“*... que tout homme qui a du pouvoir 
est porté a en abuser; il va jusqu’a ce qu’il trouve de limites.” 
_ * Montesquieu, Op. cit., Vol. XI, Chap. VI, p. 254.—“Ily a dans chaque 
Etat trois sortes de pouvoirs: la puissance législative, la puissance exécutrice 
des choses qui dépendent du droit des gens, et la puissance exécutrice de cel- 
les qui dépendent du droit civil.” 

*® Montesquieu, Op. cit., Vol. XI, Chap. VI, p. 254.—‘‘Par la premiere, 
le prince ou le magistrat fait des lois pour un temps ou pour toujours, et corrige 
ou abroge celles qui sont faites. Par le seconde, il fait la paix ou la guerre, envoie 
ou recoit des ambassades, établit la stireté, prévient les invasions. Par la troi- 
siéme, il punit les crimes ou juge les différends des particuliers. On appellera 
cette derniére la puissance de juger; et l’autre, simplement la puissance exeé- 
cutrice de Etat.” 
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Montesquieu already departs from Locke. In point of fact Locke did 
make no express mention of the judicial power, on the other hand 
his outline of the functions of the executive power little resembled 
what bourgeois public law was to call by this name.*” How did Mon- 
tesquieu substantiate the need for a differentiation in the branches 
of state power? By the fact that after this definition they had to be 
separated consciously in order that freedom might be preserved. 
Montesquieu wanted to discover the condition for the existence 
of absolutism, or the despotic State in the concentration of power in 
one and the same hand. He was unable to reveal the deeper-lying 
social causes. However, he had a keen eye to see that the age of 
social equilibrium could be made use of for the inclusion in power 
of the strata so far thrust out of it.%8 

The cited passage clearly demonstrate that according to Montes- 
quieu each of the three branches of power has to be kept apart from 
the others, and each has to be subordinated to separate control. In his 
opinion the survival or birth of tyranny cannot be prevented unless 


37 It should be noted that Montesquieu was striving after originality at 
any price. This is confirmed by the motto he had chosen for his work, namely 
Ovid’s “‘prolem sine matrem creatam’’. Another characteristic feature was 
that although he was well acquinted with Aristotle’s Politica, and frequently 
referred to it, still he pretended as if this idea had not occurred in Aristotle. 
In Book XI, Chapter IX, the title of which is Aristotle’s Way of Thinking, 
Montesquieu wrote as follows: ‘Les anciens, qui ne connoissoient pas la 
distribution de trois pouvoirs dans le gouvernement, ne pouvoient se faire une 
idée juste de la monarchie”’. Op. cit., p. 264.— Among these ‘ancients’ he lists 
also Aristotle, whose triple division was famous also in his age. 

38 Montesquieu, Op. cit. Vol. XI, Chap. VI, p. 254:—‘‘Lorsque dans la 
méme personne ou dans le méme corps de magistrature la puissance législative 
est réunie a la puissance exécutrice, il n’y a point de liberté, parce qu’on peut 
craindre que le méme monarque ou le méme sénat ne fasse des lois tyranniques 
pour les exécuter tyranniquement. ... IJ] n’y a point encore de liberté si la puis- 
sance de juger n’est pas séparée de la puissance législative et de l’exécutrice. 
Si elle etoit jointe a la puissance législative, le pouvoir sur la vie et Ja liberté des 
citoyens seroient arbitraire; car le juge seroit législateur. Si elle étoit jointe 
a la puissance exécutrie, le juge pourroit avoir la force d’un oppresseur. 

Tout seroit perdu si le méme homme, ou Je méme corps des principaux, 
ou des nobles, ou du peuple, exergoient ces trois pouvoirs; celui de faire les 
lois, celui d’exécuter les résolutions publiques, et celui de juger les crimes ou 
les differends des particuliers.” 
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such organizational guarantees are introduced. However, in the back- 
ground of the suggested organizational measures the claim to momen- 
tous social changes may also be discovered. As a matter of fact if 
Montesquieu had not gone beyond striving for these organizational 
modifications, he would not have had any significance in paving the 
road for the bourgeois revolution. It was exactly here that Montesquieu 
had surpassed Locke, who was thinking in parliamentary notions, 
at least he did not want to go beyond parliamentary solutions already, 
so to say, delimited in the Bill of Rights of 1689. The public opinion 
of the age of Montesquieu was more strongly influenced by the claim 
to a share in power to be alloted to the bourgeoisie than that of the 
England of Locke. This is reflected by Montesquieu’s lines which 
today are only rarely quoted by bourgeois scholars of public 
law, not as if the passage contained anything which would sound as 
revolutionary claims in the present age, but mainly because it clearly 
brings to light the politician in Montesquieu and the social commit- 
ment of his doctrine. 

From what Montesquieu set forth in a subsequent passage*® it is 
clear that he was an opponent of all forms of direct democracy. 
Although he recognized the principle of popular sovereignty without 
pronouncing this term, still this he did only insofar as he derived all 
power from the people—at least as far as legislation was concerned. 
In his opinion the people was (for a number of aristocratic reasons) 
under-age and immature for serious political decisions and he would 
tie down the hands of a popular representative system in two respects: 
firstly, by the bicameral legislature and, secondly, by the veto of the 


39 Montesquieu, Op. cit., Vol. XI, Chap. VI, p. 256.—‘*Comme dans un 
Etat libre tout homme qui est censé avoir une Ame libre doit étre gouverné 
par lui-méme, il faudroit que le peuple en corps eit la puissance légisiative; 
mais comme cela est impossible dans les grands Etats, et est sujet a beaucoup 
d’inconveénients dans les petits, il faut que le peuple fasse par ses représen- 
tans tout ce qu'il ne peut faire par lui-méme. ... II ne faut donc pas que les 
membres du corps législatif soient tirés en général du corps de la nation; mais 
il convient que, dans chaque lieu principal, les habitants se choisissent un 
représentant. Le grand avantage des représentans, c’est qu’ils sont capables de 
discuter les affaires. Le peuple n’y est point du tout propre; ce qui forme un des 
grands inconvénients de la démocratie.” 
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executive power. In addition to these two, a third barrier would be 
the introduction of the property qualification for voting.*® 

Clearly what Montesquieu wants is a legislature of two chambers 
where the one chamber would be that of the notables, and where the 
rights of the second chamber would essentially be the same as those 
of the popular representation, except for a limitation mentioned later 
on in respect of the assessment of taxes, where owing to their financial 
interest—according to Montesquieu—the members of the second 
chamber would merely have the right of preventing the resolutions 
of the other house from coming into effect, without, however, being 
allowed to pass resolutions of their own in matters of taxation. Mon- 
tesquieu further believed that the membership of the second chamber 
should be hereditary. 

As regards the veto he set forth an idea so welcome and useful for 
the bourgeoisie of a later period: the danger of parliamentary absolut- 
ism.*’ In principle Montesquieu accepted the unrestricted character 
of the rights of the legislature, however, in practice he wanted to apply 
a counterweight in the form of the veto, so that any parliamentary 
resolution could be prevented from coming into effect. (Here the veto 
resembled somewhat the royal prerogatives of the kings of England.) 

A restriction by far in excess of these in the Montesquieuian princi- 
ple of popular sovereignty lay in the insistence on a property qualifica- 
tion for voting. What was even more, this restriction was expressed 
in a form which provided for any later reactionary system a theoret- 


49 Montesquieu, Op. cit. Vol. XI, Chap. VI, p. 257.— “Il y a... dans un Etat 
des gens distingués par Ja naissance, les richesses ou les honneurs; mais s’ils 
étoient confondus parmi le peuple, et s’ils n’y avoient qu’une voix comme les 
autres, la liberté commune seroient leur esclavage, et ils n’auroient aucun 
intérét a la défendre, parce que la plupart des résolutions seroient contre eux. 
Le part qu’ils ont a la législation doit donc étre proportionnée aux autres 
avantages qu’ils ont dans I’Etat: ce qui arrivera s’ils forment un corps qui ait 
droit d’arréter les entreprises du peuple, comme le peuple a droit d’arréter les 
leurs. Ainsi la puissance législative sera confiée, et au corps des nobles, et au 
corps qui sera choisi pour représenter le peuple, qui auront chacun leurs as- 
semblées et leurs délibérations a part, et des vues et des intéréts séparés.” 

41 Montesquieu, Op. cit. Vol. XI, Chap. VI, p. 259.—‘‘Si la puissance exécut- 
rice n’a pas le droit d’arréter les entreprises du corps législatif, celui-ci sera 
despotique; car, comme il pourra se donner tout le pouvoir qu’il peut imaginer, 
il anéantira toutes les autres puissances.” 
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ical basis for the establishment of property and educational limits 
of optional rigour.*” 

So much of the position taken by Montesquieu in matters concern- 
ing the legislature. In the following we shall have to analyse the 
other two powers, in the first place the executive power, this being of 
greatest interest for the purposes of our study. On speaking of the 
executive power Montesquieu goes into the minutest details. He pre- 
ferred to have the executive power deposited in the hands of a 
monarch.” At another place he also declared that a veto in the rever- 
sed sense was impossible, as execution had its natural limitations. 
The legislature could check the enforcement of the laws to see its 
correctness, with the proviso, however, that the monarch, te. the 
head of State could not be criticized (in the eye of Montesquieu the 
monarch was still sacrosanct); the councillors, ministers, etc. were 
responsible for the operation of the executive power as a whole 
and could even be punished. The legislature could exercise a further 
influence on the executive power by voting the tax annually. 

According to Montesquieu, the principal scope where a solution 
of the problems of the division and balance of power has to be sought 
for are legislation and execution (he practically ignores the justiciary, 
and would convert it into an elected body merely to put an end to 
the fear of men of the Jaw). He then speaks of the two parts of the 
legislative body both being tied by the executive power which in turn 
is controlled by the legislative power.** This is how, alongside of the 
division of power, the principle of the separation of the various 
branches of power (their assignment to different bodies and their 


42 Montesquieu, Op. cit. Vol. XI, Chap. VI, p. 252.—‘‘Tous les citoyens, 
dans les divers districts, doivent avoir droit de donner leur voix pour choisir 
le représentant, excepté ceux qui sont dans un tel état de bassesse qu’ils sont 
réputés n’avoir point de volonté propre.” 

43 Montesquieu, Op. cit. Vol. XI, Chap. VI, p. 258. —“*La puissance exécutrice 
doit étre entre les mains d’un monarque, parce que cette partie du gouverne- 
ment, qui a presque toujours besoin d’une action momentaneée, est mieux 
administrée par un que par plusieurs; au lieu que ce qui dépend de la puissance 
législative est souvent mieux ordonné par plusieurs que par un seul.” 

44 Montesquieu, Op. cit. Vol. XI, Chap. VI, p. 261.—‘‘Le corps législatif 
y étant composé de deux parties, l’une enchainera l’autre par sa faculté mutuelle 
d’empécher. Toutes les deux seront liées par la puissance exécutrice, qui le 
sera elle-méme par la législative...” 
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control by different strata of the society) has come into existence. 
The next of his recognitions is the need for the branches working in 
concert with one another as the fundamental principle of construction 
of the State organism, demanded by the new society.*® 

The theory of Montesquieu had an overwhelming influence mainly 
because it opened a path to the progressive forces of the age to achieve 
their goal. This theory should be valued no more and no less. Later 
the bourgeois State produced ever new and new forms of the division 
of powers, according to its needs at any time. No continuity other 
than the dependence of the governmental organization on the social 
needs of the ruling class can be discovered in this sphere of problems. 
Therefore Marx could write that the division of power was but the 
common industrial division of labour as applied to the State for the 
sake of simplicity and control. Asall other sacred, eternal and unchange- 
able principles, this too was applied only insofar as it suited the 
given circumstances.*® At another place he writes: “In an age... 
and in a country where royal power, aristocracy and bourgeoisie are 
in rivalry for domination, i.e. where domination is divided, the 
doctrine of a division of power will emerge as a ruling idea, which is 
‘then declared to be the eternal law.’’*” The theory of the division of 
power in Montesquieu’s formulation is not a sacred or unchangeable 
principle. Later on we shall try to demonstrate to what extent theory 
and practice of the principle has changed in the hands of the bour- 
geoisie, notwithstanding all reference to the original. 

When contemporaneous social and political exigencies eventually 
turned Montesquieu’s theory of a division of power to what it became 
(after these exigencies had exercised a direct influence on his opinions 
of sovereignty), the same can be said of Rousseau who lived almost 
a generation later (he was born twenty-three years after Montesquieu 
and survived him by as many years. Still Du contrat social was pub- 
lished by scarcely four years after De l’esprit des lois), Nevertheless, 
as has already been pointed out at another place, the president of the 

“8 Montesquieu, Op. cit., Vol. XI, Chap. VI, p. 261.—‘‘Ces trois puissances 
devroient former un repos ou une inaction. Mais, comme par le mouvement 
nécessaire des choses elles sont contraintes d’aller, elles seront forcées d’aller 
de concert.” 

46 Marx—Engels, Gesamtausgabe, Part I, Chap. 7, p. 117. 


47 Marx-Engels, German Ideology, International Publishers, New York 
1947, p. 39. 
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Parliament of Bordeaux, the wealthy aristocrat, was separated not 
only by the years from Rousseau, the Genevan citizen. Montesquieu 
was made a partisan of the constitutional monarchy by his descent, 
class background, the age he lived in. Similar elements turned Rous- 
seau into a republican, into a partisan of the direct democracy, 
and—even though unsaid—into the champion of popular sovereignty. 
Not even his sincere admiration of Montesquieu prevented him from 
drawing all conclusions from these elements. 

As has been outlined in this study earlier, all subsequent solutions 
of the problems follow from the fundamental position taken by him 
in his doctrine of popular sovereignty. Once having accepted the 
doctrine of undivided and indivisible sovereignty, his adopting also 
the organizational consequences of the doctrine was only a logical 
necessity.“ Rousseau makes it clear that, owing to the unity of 
sovereignty, the state power too, cannot be other than unified either. 
However, it may have manifestations. The agency created for the 
purpose may, in a manner subordinated to state power, i.e. to the 
supreme agency expressing this power, perform a definite func- 
tion—without becoming a separate power. 

Rousseau considered the people the sole expression of the supreme 
power without, however, offering a more explicit explanation of this 
notion. Moreover, he believed in the direct democratic manifestation 
of the supreme power, although in his work on the Polish government 
he accepted the Diet too as sovereign. All he insisted on was that the 
state organization should not operate without a legislative body, 
which should meet at frequent intervals, and the mandate of the 
members of which should be renewed often.*® Even Rousseau distin- 


48 J.-J, Rousseau, Oeuvres Complétes, Vol. I1, Deux-Ponts, 1792, pp. 34-5. — 
“Par la méme raison que la souveraineté est inaliénable, elle est indivisible. 
Car Ja volonté est générale, ou elle ne lest pas; elle est celle du corps du peuple, 
ou seulement d’une partie ... Mais nos Politiques ne pouvant diviser la souverai- 
neté dans son principe, la divisent dans son objet; ils la divisent en force et en 
volonté, en puissance législative et en puissance exécutive, en droits d’impéts, 
de justice, et de guerre, en administration intérieure et en pouvoir de traiter 
avec l’étranger: tantdt, ils confondent toutes ces parties et tantdt ils les sépa- 
rent; ils font du Souverain un étre fantastique et formé de piéces rapporteées; 
c’est comme s’ils composoient ’homme de plusieurs corps dont Pun auroit 
des yeus, |’autre des bras, l’autre des pieds, et rien de plus.” 

49 J.-J. Rousseau, Op. cit., Vol. I], p. 240. 
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guished agencies of different types, which were subordinate to this 
legislative body. So in the first place he spoke of the governmental 
agencies, i.e. the executive power (here he was not consistent, as he 
himself used the term power, however, in the above sense). Much 
as he refused to recognize the representation of the legislative power 
of the people, at least in his Du contrat social, he was an advocate 
of the representative system in the field of the executive power, 
inasmuch as it represented the supreme power, i.e. the people and 
legislative assembly. Consequently the function of the executive 
agencies was in his opinion justified only when the legislative body 
did not operate or sit.’ In this manner he puts up barriers to the exe- 
cutive power. There are no traces whatever of the Montesquieuian 
concert or separation. It should be noted that of the judicial power 
Rousseau speaks at the end of his work (Book IV, Chapter VII), 
in connexion with the censor’s office. He attributed no particular 
significance to this question. 

The Rousseauian theory too fails to offer an elaborate explanation 
how to separate the legislative function from the jurisdiction of 
the executive agencies by its subject-matter. About the subject-matter 
of legislation he said that this had always been a general one.*” Hence 
the legislator was authorized to create Acts of a general nature. 
Rousseau considered the government a body interposed between the 
subjects and the supreme power. However, in this respect he said 
no more than the government did not bring about the general, but 
just in the enforcement of the general settled the particular cases 
—or matters—for the particular citizens. 


50 J.-J. Rousseau, Op. cit., Vol. H, p. 137.—‘“*Le pouvoir législatif une fois 
bien établi, il s’agit d’établir de méme le pouvoir exécutif; car ce dernier qui 
n’opere que par des actes particuliers, n’étant pas de l’essence de |’autre, en 
est naturellement séparé.” 

51 J.-J. Rousseau, Op. cit., Vol. I, p. 130.—‘tA Vinstant que le peuple est 
légitimement assemblé en Corps Souverain, toute jurisdiction du Gouverne- 
ment cesse, la puissance exécutive est suspendue, et la personne du dernier 
Citoyen est aussi sacrée et inviolable que celle du premier Magistrat, parce 
qu’ou se trouve le représenté, il n’y a plus de représentant.” 

52 J.-J. Rousseau, Op. cit. Vol. If, p. 50.—“‘Quand je dis que l’objet des loix 
est toujours général, j’entends que la loi consideére les sujets en corps et les actions 
comme abstraites.” 
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4. CONSTRUCTION OF THE GOVERNMENTAL ORGANISM IN THE 
BOURGEOIS STATE 


The true life of the theory of popular sovereignty and that of the sepa- 
ration of the branches of the state power began immediately in the 
first phase of the victory of the bourgeoisie. It was in the course of 
the North American War of Independence that both of these ideas 
appeared for the first time on the governmental plane. 

It was almost miraculous the speed with which the theory of 
Montesquieu found its way to the North American colonies of 
England, especially when it is remembered how little his teachings 
influenced the metropolitan country. Blackstone’s famous work Com- 
mentaries on the Laws of England was perhaps the only work in which 
the effect of Montesquieu’s teachings on English public law may be 
discovered. It was published in 1765, i.e. ten years before the outbreak 
of the American War of Independence. At that age these few years 
were hardly sufficient for a work to break a way to the upper strata 
of society. And yet this brief period sufficed for Montesquieu to become 
an oracle in North America. Carl J. Friedrich attributes this effect 
to the circumstance that the original foundations of a triple division 
of powers had already existed in the state organism in the American 
colonies of England, i.e. the triad of the governor, the autonomous 
colonial legislation and a judiciary, independent to a high degree, 
made easier the spread of the theory. When after the Declaration of 
Independence the preponderance and leading role of the legislature 
became manifest, many feared the “tyrannical power of the major- 
ity’’.°? The first part of this reasoning explains but little of the assump- 
tion. As a matter of fact the legislative, administrative and judicial 
organs co-existed in a number of states without eliciting such a vivid 
response to the Montesquieuian theory as in America. The profounder 
reason may be discovered in the fact that the social strata—who for 
their activities in connexion with the creation of a constitution were 
called the Fathers of Constitution—who had a leading role at a later. 
stage in the American War of Independence, were in fact conservative 
revolutionaries. They wanted to moderate the activities of the masses, 


53 Carl J. Friedrich, Der Verfassungsstaat der Neuzeit, Berlin—Gottingen- 
Heidelberg 1953, p. 202. 
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hence even those of the representation.*4 They applied in the first 
place not to Rousseau proclaiming popular sovereignty, the legisla- 
tive power of the people, but to the moderate Montesquieu and found 
his solution, which meant the cessation of English absolutism but 
not of necessity the activisation of the more radical masses, fully 
satisfactory. Burke’s watchword “‘no taxation without representation”’ 
suited this society very much.—All this did not, and could not, 
produce any sort of a radical outlook in the leading strata of American 
society. As Madison wrote, “the oracle who is always consulted and 
cited on this subject, is the celebrated Montesquieu”. Yet not even 
Montesquieu was adopted by the American society with his doctrine 
uncontaminated. In its subsequent development the American society 
often referred to Montesquieu, still it departed from him in many 
a significant point. 

The first significant Act dealing with these questions, the Virginia 
Bill, defining the rights of the citizens discussed the problem of both 
popular soverzignty and the separation of powers, in an interesting 
and characteristic manner. As regards popular sovereignty, the Bill 
declares “that all power is vested in, and consequently derived from 
the people...” (Sec. 2.)}—The Bill did not recognize the institutions 
of direct democracy. On the other hand it strongly emphasized the 
preponderance of the legislature. “...that all power of suspending 
laws, or the executions of laws, by any authority, without consent 
of the representatives of the people, is injurious to their rights, and 
ought not to be exercised.” (Sec. 7.)—This is the point where we 
encounter “‘the tyranny of the majority”, the risk mentioned by 
Friedrich. All these points received a more definite formulation than 
those on state power: “‘...that legislative and executive powers of 
the State should be separate and distinct from the judiciary; and that 
the members of the two first may be restrained from oppression, by 
feeling and participating the burdens of the people, they should, 
at fixed periods, be reduced to a private station, return into that body 


54 Ernst Fraenkel, Die reprdsentative und die plebiscitare Komponente im 
demokratischen Verfassungsstaat, Tibingen 1958, pp. 18-9. 

55 A. Hamilton, J. Madison and J. Jay, The Federalist or the New Consti- 
tution, Oxford 1948, Basil Blackwell, p. 246. 
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from which they were originally taken, and the vacancies be supplied 
by frequent, certain and regular elections, in which all, or any part 
of the former members, to be again eligible, or ineligible, as the laws 
shall direct.” (Sec. 5.}—This point speaks of a number of things, 
except the method of separating the branches of power. The Bills of 
1776 contain no provisions to this effect, and it was the Declaration 
of Massachusetts that first referred to the problem: “In the govern- 
ment of this commonwealth, the legislative department shall never 
exercise the executive and judicial powers, or either of them; the 
executive shall never exercise the legislative and judicial powers, or 
either of them; the judicial shall never exercise the legislative and 
executive powers, or either of them; to end it may be a government 
of laws, and not of men.” (Sec. XXX.)—Here the Declaration is 
somewhat closer to Montesquieu, however, there is no reference as 
to the details of a solution, which makes the situation all the more 
intricate, since the theory grew up in a monarchical soil. So at the 
time of the creation of the republican form of government a number 
of difficulties cropped up. 

On the other hand the Constitution of the United States of America 
(17th September, 1787) is clear-cut. Jt takes over with modifications, 
which are by no means insignificant, Montesquieu’s doctrine. Without 
defining the principles of sovereignty, the Constitution divides the 
state power into three parts, and separates the legislative, executive 
and judicial powers. The influence of Montesquieu manifests itself 
in the bicameral legislature (although the second chamber is the 
embodiment of the federation as different from the original idea; 
Article J, Section 2), in the presidential vote (Article I, Section 7), 
the total rejection of parliamentary government (Article II, Section 2), 
the incompatibility of legislative and administrative activities. On the 
other hand there is a considerable difference between the original 
idea and the Constitution in the definition of the position of the 
judiciary. As has already been mentioned earlier Montesquieu con- 
sidered the Judiciary a nothing, something void of authority. He did 
not even want to entrust important governmental functions other 
than the narrow scope of the application of the law to it. At the same 
time the Fathers of the Federalist made use exactly of this agency 
against the legislative power, against the force of representation. 
Hamilton called the judiciary the stronghold of justice and public 
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order.*® Although the Constitution contains no express provisions 
defining the high degree of authority of the Judiciary, still it is clear 
from the statement of Hamilton that at the creation of the Consti- 
tution a wording was brought into existence which at a later time 
permitted the almost unlimited extension of the competence of the 
judiciary. Justice John Marshall in the famous case Marbury v. 
Madison, in 1803, i.e. sixteen years following upon the approval of 
the Constitution, declared constitutional judicature to be the obvious 
sense of the Constitution. 

The American Constitution departs considerably from earlier theo- 
ries also by the fact that it defines the competence of both the legis- 
lative organ and the President. The jurisdiction of Congress is defined 
in Article I, Section 8.5’ Some of the powers of the Senate are defined 
in Article II, Section 2, too. As regards the powers of the President, 
these have been defined in Article II, Section 2, in a not too detailed 
form. Here we shall dispense with an analysis of later development, or 
the gradual encroachment of the presidential and administrative power 
upon the other branches of the state power, this being a general trend 
in the evolution of all capitalist countries. Here we shall content our- 


selves with remarking that a distrust of the popular representative 
chamber existed from the very outset. This distrust manifested itself 
in the significance of presidential authority already at the initial stage, 
the bicameral system of the legislature, and then the supervision of 
the legislature by the judiciary, as a countersecurity. At a later stage 
of evolution in American political life all direct reference to the 
Montesquieian principle of division and balance of the branches of 


56 A, Hamilton, J. Madison and J. Jay, Op. cit., pp. 246-8. 

5? Accordingly the competency of Congress extends (among others) to the 
following:**... To lay and collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and provide for the common Defence... of the United States... 
To borrow money on credit... To regulate commerce with foreign Nations, 
and among the several States... Naturalization... and bancruptcies... To 
coin Money... To provide for the Punishment of counterfeiting the Securities 
and current Coin... To establish Post Officers and Post Roads... Patents 
and copyrights... To constitute Tribunals inferior to the supreme Court... 
Piracies and felonies... To declare War... make rules concerning Captures 
on Land and Water... To raise and support Armies... To provide for 
calling forth the Militia... To provide for organizing, arming and disciplining 
the Militia... To exercise exclusive Legislation... over such District... be- 
come the Seat of the Government...” 
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the state power fell into desuetude. All that remained was a reference 
to the system of checks and balances. 

Let us now see the appearance of the two sets of theories in their 
country of origin, where the details of the American practice did 
not interest the people, but the fact that a practice did exist gave an 
impetus to them. In France mainly the ideas of Rousseau spread 
among the masses. This was confirmed by the cahiers de doléance 
forthcoming from the lowest strata of the population. It is out of 
the question to speak of an equally extensive, so to say popular 
acquaintance with the theory of Montesquieu. On the other hand the 
two sets of theories existed peacefully in the outset, side by side in 
both legislative Acts and the several declarations. It was only after 
the conclusion of the first phase of the Revolution that the practical 
enforcement of the principle of popular sovereignty proved to be 
incompatible with a division of powers in the state mechanism. 

In the Declaration of the Rights of Man and the Citizen (1789) the 
multifariousness of opinion could not yet be clarified. Consequently 
at one place the Declaration spoke of the unified and indivisible sover- 
eignty of the nation (Sec. 3), at another it pronounced that a society 
in which the powers were not separated had no constitution (Sec. 16), 
i.e. a society or State of this type could not be considered consti- 
tutional. The lack of a definitive resolution stood out even more 
clearly in the ‘alternative native clauses’*® of Sec. 6 and Sec. 14, 
where the declaration called the law on the one hand an expression 
of the volonte générale, while on the other hand it declared the enact- 
ment of the law and the passage of the budget equally possible with 
either a direct or a representative method. Before long these problems 
were to give rise to heated debates in the Assemblée nationale, in par- 
ticular about the contents of direct and indirect democracy, further, 
of representation. The subsequent, definitive constitutional settlement 
was prepared by the Franchise Act of December 22, 1789: ‘The 
representatives delegated by the départements to the Assemblée 
nationale cannot be considered representatives of a single départemenf, 
but those of all départements, i.e. of the nations as a whole (Sec. 8 


58 Carl Loewenstein appropriately uses this expression in his work Volk 
und Parlament nach der Staatstheorie der franzésischen Nationalversammlung 
1789, Miinchen 1922, p. 39. 
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of the Preamble) .. . The only title of the representatives of the nation 
to their functions is the act of election; since no special mandate can 
interfere with the freedom of voting, the assemblées primaires and the 
meetings of the electorate should address the petitions and instructions 
which they want to pass on to them directly to the legislative body.” 
(Part I, Sec. 34.) Here petitions and instructions are mentioned, 
however, only as supplementary acts, which do not bind the represen- 
tatives either individually or collectively. Still, the atmosphere of the 
claim to popular sovereignty surrounds these statutory provisions. 
On the other hand in conformity with the earlier system the classes 
of active and passive citizens remained. (The active citizens numbered 
about four million.) Hence at the first phase of the Revolution there 
could be talk of such a limited popular sovereignty only. 

The second momentous legislative Act of the French Revolution 
was the Constitution of 1791 (September 3, 1791). This Constitution 
was rather succinct about the question of sovereignty. The more cir- 
cumstantial it was on the principle of division of power. This was the 
true golden age of the theory. As a matter of fact 1791-1792 was the 
phase of transient balance. The final rupture between nation and king 
had not yet come. Title III, Sec. 2 of the Constitution expressly 
declared that the nation could exercise power only by way of dele- 
gation. In this fundamental Act the classical form of a division of 
power prevailed. In comparison with Montesquieu’s idea there was 
but a single change, viz. the unicameral Assemblée nationale, the 
legislative organ. On the other hand the form of the royal assent 
was thrown into relief more clearly than in the original idea of a veto. 
Power was divided into three sections, viz. legislative, administrative, 
and judicial. The separation of these powers was clear, although at 
certain places they would be overlapping. For example, the legislative 
power was organized in a representative form, the legislature consisted 
of representatives. However, legislation was the right of the National 
Assembly and, in the form of the royal assent, that of the King 
(Title III, Sections 2 and 3; further, Parts from I to IV in Chapter III 
of the same Title). Under the constitution the government was monar- 
chical, the executive power was delegated to the King and as a whole 
was exclusively in his competence. The King was made the supreme 
chief of general administration (Title III, Sec. 4 and Chapter IV, Sec. 
1, then Parts from I to III). Of the judicial power the Constitution 
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declared (Title III, Chapter V, Sec. 1) that this could be exercised by 
neither the legislature nor the King. The judges had to be elected by 
the people for a definite term, whereas it was the King’s prerogative 
to install them into their office, without, however, having the right 
of repudiating the election. 

Royal assent was accompanied by a suspensive veto. In general 
royal approval was required for the prorogation of the sessions of 
the National Assembly. Promulgation of laws took place after the 
royal signature and the counter-signature of the minister of justice 
had been affixed, under the Seal of the State. 

The 1791 Constitution differed from the European constitutions in 
that it defined the powers of the legislative assembly. In conformity 
with Title Ili, Chapter III, Part I, Sec. 1 these included: (i) initiation 
and enactment of laws, (ii) passage of the budget, (iii) establishment 
of the public taxes, (iv) assessment of the direct taxes by départements, 
(v) creation and abolition of public offices, (vi) determination of the 
currency, (vii) admission of foreign troops, or men-of-war, respectively 
to French territory and French naval ports, or the refusal of such 
requests, (viii) determining the establishment of the armed forces 
and the complement of the navy, their pay, and their administration, 
(ix) establishment of the methods of management and alienation of 
national landed property, (x) raising the question of ministerial respon- 
sibility and that of other high-ranking administrative officers in the 
supreme court, (xi) passage of Acts on distinctions and awards, 
(xii) perpetuation of the memory of the great men of the nation. 

In addition, war could not be declared unless a proposal of the King 
had been approved by the National Assembly. Only the legislature 
could ratify peace treaties, treaties of alliance and commercial agree- 
ments. 

The Constitution took a rather remarkable new position in the 
matter of a distribution of functions among the local government 
agencies. In the départements administrative functions were assigned 
to the chief administrators elected by the people and supervised by 
the King. However, Title III, Chapter IV, Part IT, Sec. 3 declared that 
the chief administrators could not interfere in the exercise of the 
legislative power, or suspend the enforcement of the laws. Nor could 
they intertere with the administration of justice, and with the man- 
agement of military affairs, i.e. ina wholly unusual manner the division 
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of powers extended here also to territorial jurisdictions, at least on 
the level of departments. 

When in 1792 the institution of the monarchy was abolished in 
France, simultaneously the need for a division of powers and for any 
kind of a balance of powers ceased. From this date on three solutions 
suggested themselves (when the constitutional solutions of the State 
organism are examined from this aspect only, by disregarding all 
other aspects): (a) parliamentarism, full priority of the National As- 
sembly, the legislative body; all other types of governmental agencies 
would in this case be subordinate to the National Assembly (the con- 
stitution would not even try to conceal this; in fact here the question is 
of a radical, democratic form of government, as e.g. in the case of the 
revolutionary settlement of 1793); (b) a liberal parliamentarism with 
an ostensible division of powers; here in reality there would be no 
balance of powers among the legislative, executive and judicial 
organizations, but the two chambers of the legislation would attempt 
to bring about some sort of a balance or compromise between the 
feudal large landowner class on the one, and the great and medium 
capitalist classes of the bourgeoisie on the other part (an example 
which may be quoted here was the Constitution of the 4th November, 
1848); (c) the constitution openly declaring the one-man dictatorship 
which does not speak of the principle of a division of power but 
places the dictator in the centre of powers. In this case all govern- 
mental agencies operate in subordination to a single person (here 
examples are the Constitution of the Year VI1I—the consular charter 
of the 13th December, 1799; the senatus-consult of the Year XI, 
the 18th May, 1804—on the institution of the Empire; the Constitu- 
tion of the 14th January, 1852; and the senatus-consult of the 7th 
November, 1852—on the Emperor’s title of Napoleon III. 

Accordingly there was no true division of powers in the different 
French constitutions, nor in any other constitutional charter after the 
short transient period of an equilibrium. Admitting this, can we disco- 
ver any new differentiation among the factors of the governmental 
organism at all? Evidently—owing in particular to the fact that since 
the end of the 19th century the governmental duties have become 
extremely complex—for the modern State a division of the govern- 
mental mechanism, equally complex and discharging—as it does 
various functions—would be extremely necessary. Hence in name the 
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three branches—legislative (parliamentary) and, within the executive, 
the administrative as well as the judicial (also called law-enforcing) 
branches—survive. In practice there is no true division of power of 
any kind behind these designations. In general one of the branches 
will grasp leadership. The bourgeois scholars of public law have 
refused to recognize this fact for a long time. Today, except for the 
most conservative representatives of the discipline of public law, they 
openly admit this preponderance of the one branch or the other. 
“*...1n the reality of the State at any time one of the carriers of the 
three powers will be strongest”, writes Hans Peters, “no matter 
whether this strength is derived de iure from the constitution or de 
facto from a free play of the forces”.** Obviously, in the ‘free play 
of the forces’ neither Peters, nor any other bourgeois scholar of public 
law would discover the will and the claims of the ruling bourgeois 
class, i.e., of the class which at the given phase of history ceases to 
be enthusiastic about parliamentarism and insists on a centralized 
organization, into the cards of which the mass of the all too super- 
fluous representatives is not granted a look. 

Here the trend of thought will be interrupted for the sake of clearing 
up a characteristic tendency in the whole process. Earlier some of 
the features of the French Constitution of 1793 have been mentioned. 
If for no other reason so merely because of our interest in the great 
deal of experiments launched by the radicalism of this Constitution 
let us now discuss it in a few details. — The Constitution of 1793 
subordinated the governmental mechanism as a whole to the legisla- 
tive assembly, i.e., the Assemblée nationale, of which it declared that 
it was “one, indivisible and permanent” (Sec. 39). The body called 
executive council became the executive organization. The members of 
this council were elected by the National Assembly from a panel of 
candidates proposed by the electors of the départements. The National 
Assembly made a distinction between laws and decrees in its Acts. 
—Enactment of a law was required for legislation in civil and crim- 
inal matters, the general administration of ordinary revenue and 
expenditure, the management of national property, the establishment 


°° Hans Peters, Der Kampf um den Verwaltungsstaat. Verfassung und Ver- 
waltung in Theorie und Wirklichkeit. Festschrift fir Wilhelm Laforet, Munchen 
1952, p. 22. 
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of the denominations, weights, minting, designation of coins, the 
assessment and collection of taxes, declaration of war, territorial 
division, and the tribute to the memory of great men.—Decrees were 
issued in matters of the equipment of the armed forces, admission 
of foreign troops to French territory and foreign ships to French 
ports, matters in reference to public safety, public health and public 
works, the issuing of money, extraordinary expenditure, special local 
measures affecting a given office, or community, or a definite type of 
public work, the defence of the country, ratification of agreements, 
appointment of the commanders-in-chief and their discharge, calling 
a definite category of civil servants to account, indictment of con- 
spirators, partial modification of the territorial division, national 
fees (Sections 54 and 55). 

After the rule of the Convention under the democratic Constitution 
of 1793, the fact that the division of powers was only formal in the 
Constitutions of the Years II and VIII undoubtedly prepared the 
way for sort of unipersonal dictatorship. And similarly, the Consti- 
tution of 1848 prepared the way for the Second Empire, and the second 
crushing of parliamentarism. Therefore Marx could write in his paper 
on the 18th of Brumaire of Louis Bonaparte about the circumstances 
of the birth of the Second Empire that “ the victory of Bonaparte 
over the legislature was the victory of the executive power over the 
legislative power, the victory of violence without phrase over the 
power of phrase”’.® 

Let us now dispense with a narrative of the history of the struggle 
between the legislature and the executive power. As a matter of fact 
this would be outside the scope of this book. The general trend is 
recognizable even so. The bourgeoisie itself speaks with ever greater 
frequency of the original theory of separation of the powers, of the 
balance of powers, as an antiquated, useless notion. However, rather 
characteristically, the reasoning of the bourgeois lawyers presents the 
problem as if other democratic ends were preventing the consistent 
realization of the trias politica. Fraenkel e.g. hides the departure from 
the Montesquieuian theory behind the theory of popular severeignty, 
and backs it up with the need for parliamentarism. “The theory of 


6 Marx-Engels, Selected Works, Vol. I, International Publishers, New York 
1933, p. 441. 
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popular sovereignty was incompatible with the idea as if the three 
powers meant each an independent moral person (Kant); however, 
the contradiction between the theories of popular sovereignty and 
of the separation of powers has been resolved as soon as by the recogni- 
tion of the primacy of the legislative power the doctrine of a separation 
of powers was converted into a doctrine of the division of powers.”’® 
This statement consists of a correct and an incorrect part. It is true 
that the two theories are irreconcileable and that the earlier theory 
disappears to be superseded by a simple division of labour. On the 
other hand it merely is not true that all this reasoning has aimed at 
merely throwing open the gates to a prevalence of the doctrine of 
popular sovereignty, to the primacy of parliament, or the legislative 
power. Already in a few years after the outbreak of the Revolution 
the bourgeoisie took shelter under the dictatorial power. And this 
case was to be repeated several times during the following decades 
of its history. While this attitude of the bourgeoisie cannot be recog- 
nized as the general trend of the 19th century, still it was gathering 
strength during the years only to become definitive in the 20th cen- 
tury. The separation of the branches of state power has been supersed- 
ed bya simple division of powers, or in the words of Loewenstein, 
the separation of powers has been replaced by co-ordinated powers.” 
The principle of popular sovereignty was thrust out eventually by 
that of the ‘rationalization of power’, in effect by the primacy of the 
executive or administrative agencies. The disappearance of the theory 
of the branches of state power, of the practice of these theories, 
virtually coincides with a renunciation of the principle of popular 
sovereignty. In a large number of bourgeois constitutions both theories 
still survive—here the constitutions of the fascist countries, Portugal 
and Spain, may be exceptions—but they have lost their original 
content a long time ago. 

In the 20th century, the bourgeois theory of State openly ‘squares 
accounts’ with Montesquieu’s doctrine. As an initial step bourgeois 
theory wants to reduce Montesquieu’s theory to ‘the functional 
differentiation among the governmental agencies’, accepting it not 


“1 Ernst Fraenkel, Gewaltenteilung, Fischer Lexikon. Staat und Politik. 
p. 100. 


62 Carl Loewenstein, Verfassungsrecht und Verfassungspraxis der Vereinigten 
Staaten, Berlin-Gottingen-Heidelberg 1959, pp. 14 and 15. 
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“in the sense of an impossible separation”. Therefore bourgeois 
theoreticians began to speak of the triple functions of the State. 
This division had nothing in common with the original theory. 
“What has remained of the doctrine of a separation of powers two 
centuries after the publication of De esprit des lois ?” asks the Russian 
emigrant writer on public law, Mirkin—Guetzévitch. “What with 
Montesquieu was a simple constitutional argument directed against 
the ancien régime became a dogma with the theoreticians of the Revo- 
lution and the men of the constituent assembly. This obsolescent 
dogma which is in contrast to the reality of democratic parliamentar- 
ism, is unable to serve the political needs of modern Europe.’ 
And to confirm his thesis he asserts that in modern life, under par- 
liamentary government, the political primacy of the executive power 
is a matter of necessity. A large part of the West German writings 
on public law go even beyond this. So Peters states that during the 
latter hundred and fifty years the functions of the State have multipled 
to a high extent, and the growth of the number of these functions 
have provided the basis for the expansion of the competence of public 
administration, or at least promoted the birth of the new trend. 
In German bourgeois constitutional law all this has been given a new 
designation: Verwaltungsstaat (administrative State).°° Peters describes 
this State by asserting that “its centre of gravity has passed over to 
the executive agencies quantitatively and qualitatively”. 

Yet all this does not put a full stop to the story of the division of 
powers. Admittedly, public administration is preponderant in the 


63 Boris Mirkine-Guetzévitch, De la séparation des pouvoirs. In: La pensée 
politique et constitutionelle de Montesquieu, Institut de Droit Compare de la 
Faculté de Droit de Paris, Paris 1952, p. 163. 

64 Boris Mirkine-—Guetzévitch, Op. cit., p. 181. 

65 Hans Peters, Der Kampf um den Verwaltungsstaat, Miinchen 1952, p. 133. 

®6 Hans Peters, Die Gewaltentrennung in moderner Sicht, Koln—Opladen 
1954, p. 7.-It should be noted here that before Hungary became a people’s 
republic, i.e. before the liberation of the country, the need for a third, royal 
branch of power had emerged in the Hungarian literature on public law. 
Before the First World War Gy6z6 Concha was the advocate of this idea. 
Cf. Az dllamhatalmak megoszldsanak elvei (Principles of the division of state 
powers), Budapest 1892, p. 42. —It is beyond doubt that the theory was mak- 
ing headway in Hungary merely because the king was in a particular position 
as the sovereign also of another State. 
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modern capitalist State still, there are other—parliamentary, judicial, 
social, etc.—agencies that have to be recognized in one form or 
another. These agencies have to be integrated into the structure of 
the State. Therefore, next to the vague theory of ‘checks and balances’ 
the theory of the ‘Gewaltenpluralismus’ (treated by Carl Schmitt) has 
turned up. Werner Weber mentions that parallel with the Consti- 
tution (which is the fundamental statute of the German Federal Re- 
public), a specific system of a division of powers has come into 
being, namely the balance system of the pluralism of the oligarchic 
holders of power.®’ These organizations, or in the American parlance 
of the theory of State, pressure groups are the associations of the 
employers, economic associations, the Churches, communities of 
interests, the political parties, the trade unions. — The problem of 
pluralism made its appearance in the first third of the 20th century 
(Schmitt originally opposed it, still he directed attention to it as 
living reality), when the new situation creaied in the legislatures owing 
to the growing numbers of labour representation prompted the 
capitalists to show a growing distrust to these institutions of the 
State, and to insist on the preponderance of new agencies in lieu of 
them. Hippel, e.g., demanded special privileges and autonomy (extend- 
ing even to legislation) within the capitalist State—in the cultural 
sphere for the Churches as well as for the various scientific and art 
institutions, while in the political sphere for the commercial cham- 
bers.®* 

The main question, an elaborate discussion of which would go 
beyond the scopes of our study, is the growing function of the poli- 
tical parties within pluralism. Today the term the State of parties 
(Parteienstaat) has received general acceptance. The term wants to 
convey the idea that in the modern capitalist State the most significant 
decisions are not made in the debates of the legislature, or at the 
cabinet meetings, or at mass meetings, but in the conventicles of the 
party leaders. Here agreements are reached which map out the 
activities of the legislature and the government beforehand. In one . 
word the will of the nation is ‘mediatized’ by the political parties, 
i.e. the representation of the will of the population through the 


87 Werner Weber, Die Teilung der Gewalten als Gegenwartsproblem. Fest- 
schrift fir Carl Schmitt, Berlin 1959, p. 265. 
68 Ernst v. Hippel, Gewaltenteilung im modernen Staat, Koblenz 1949, p. 41. 
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agency of the legislature also formally comes to an end and is super- 
seded by the manifestation of the will of the parties’ narrow leading 
cliques within the bourgeois parliament.®® 

And here again we have come to the principle of popular sover- 
eignty. By the beginning of the 20th century merely the name had 
survived in the constitutions. In the 19th century the bourgeoisie 
emptied the idea of popular sovereignty of its contents by the intro- 
duction of the property qualification for the franchise. In the 20th 
century the principle proper was attacked, together with represen- 
tative parliamentarism as an institution. Barthélemy in his work 
referred to earlier treated the theory of popular sovereignty by 
reasoning not only that it “was dangerous for freedom’, but also 
that the theory itself was to no purpose and so unnecessary. And in 
fact this was the principal opinion of the bourgeoisie about popular 
sovereignty. Now, if this theory was to no purpose, what was the 
legitimizing force of parliamentarism? — It was quite natural that 
on this understanding Barthélemy thought that liberal democracy 
was the smallest evil.” 

A characteristic trait in bourgeois constitutional law, in particular 
in the West-German and American jurisprudence, is exactly the fact 
that it emphasizes the need for a growing role of public administra- 
tion. Carl J. Friedrich believes that bureaucracy is the core of the 
modern State. He represents the conflict between bureaucracy and 
democracy as a slogan and for that matter as a slogan which 
“jeopardizes the future of democracy”.” 

Hence the bourgeoisie of the 20th century has not only thrown the 
idea of popular sovereignty overboard, like the capitalist of the 19th 
century, but has definitively broken away from it even in the theore- 
tical sense. In the bourgeois theory of State and discipline of consti- 
tutional law, new views—more thorough and definitive than any 
prior one—support this apostasy: the ‘principle’ of the administrative 
State, pluralism and that of the State of political parties. From the 


6° As for the role of the communist party in the socialist State — which has 
acquired a wholly different aspect—cf. 2 in Chapter III of this work. 

7 Joseph Barthélemy and Paul Duez, Traité de droit constitutionnel, Paris 
1933, p. 78. 

7 Carl J. Friedrich, Der Verfassungsstaat der Neuzeit, Berlin-Gottingen— 
Heidelberg 1953, p. 64. 
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socialist point of view this is of importance because, while the earlier 
division of labour has been liquidated at the same time no new, 
firm division of labour has been created either in theory or in practice. 


5. BOURGEOIS LOCAL ORGANS 
SELF-GOVERNMENTS 


Originally the question of a division of power or the separation of 
the branches of state power affected only the uppermost, centrally 
located agencies. 

However, already at the time of the absolute monarchy, parallel 
with the central agencies local agencies were also called to life which 
performed functions defying central management. Such local agencies 
were often under private control (e.g., the ferme générale in France, 
i.e., the collection of excises). The question of the position of local, 
i.e., non-central and non-national agencies emerged not only in France, 
but wherever the bourgeois revolution was victorious. An answer to 
the question has been sought, in forms varying by countries, up to 
the present day. At the beginning the straightforward pattern was the 
local agency of larger or smaller independence salvaged from the age 
of feudalism. The Middle Ages created two forms of local govern- 
ment: the manorial administration (which partly turned up as the 
management of the affairs of the own landed property and other 
manorial rights, partly appeared in the form of a joint administration 
of larger territorial units, like in Hungary the counties, by the ‘self- 
governing bodies’ of the nobility), and the civic administration of 
the towns. In general it was characteristic of the period preceding the 
bourgeois revolution that in the feudal state the bourgeois local 
governments had become the cradles of the revolutionary, progressive 
tendencies (e.g. the Geneva of Calvin, and the majority of the Southern 
German towns, etc.), where the subsequent Tiers Etat collected its 
first experiences in politics. After the revolutions in those countries 
where the revolutionary struggles failed to produce radical changes, 
where the bourgeoisie came to terms with the feudal nobility, like 
in England, or Hungary, the bases of resistance survived in the feudal 
local governments. Subsequently these were to change into such 
local agencies that for landowners turning into capitalists, were 
playing the part of opposition against the centralized national agen- 
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cies expressing the direct interests of the industrial bourgeoisie. 
(Here we shall not enlarge on the ‘self-governing’ forms of free peasant 
communities exceptionally surviving, such as the Swiss Landsge- 
meinde and Dorfgemeinde as well as the Danish things, etc.). 

We are not primarily interested in the reactionary hangovers in 
the local government bodies, but rather in the fact the organization 
survived the centralizing tendencies of absolutism and became, e.g., 
in France, the manoeuvring ground of the preparations for war of 
the Tiers Etat. So our interest is now in the civic self-government and 
the organs supplementing it as the local administration of the bour- 
geois State. It is beyond doubt that the self-governments and also the 
de-concentrated agencies served to perform the tasks of the bourgeois 
State—almost from the beginning. (The de-concentrated agencies 
operated in the particular local territorial units, they were not brought 
to a common centre—that is why they are called so—albeit they were 
directly subordinated to the central organs and also created by these.) 
Both of these kinds of local organs perform administrative functions. 
This is so much so that bourgeois scholars of public law used to 
consider them to be the organic parts of the executive power, of the 
executive organism.—It is only the later bourgeois jurisprudence 
of the 20th century that have taken special notice of these agencies. 
—Since the earlier literature almost exclusively analyzed the self- 
governing sphere of activities of the local organs of state power, 
let us first cast a glance at this sphere. 

The French jurists—who at the end of the 18th and at the beginning 
of the 19th centuries discussed the state organism and within it the 
self-governments as local administrative agencies most extensively— 
were relying on natural law both theoretically and also for practical 
purposes. This position manifested itself in the form of referring to 
‘the natural rights of the free commune’. The communes were regarded 
as something independent of the State, 1e., as organs which, like the 
family, preceded the State; the State was but the association of these 
communities. During the French Revolution Thouret, in a debate 
on the reorganization of communal administration, called the com- 


munes ‘small municipal states’.”” 


72 Archives parlementaires, 1789—1799, Wol. IX, Librairie Administrative 
de Paul Dupont, Paris 1875, p. 208. 
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The natural rights of the free commune failed to meet with undi- 
vided success already during the first phase of the French Revolution. 
For in the course of the Revolution the counter-revolutionary actions 
—in particular during the first years—started from the provinces 
(Vendée, Bretagne) and not from the centre. Therefore the autonomy 
of the former had to be curbed to a certain extent and a form of 
a dependence on the centre had to be shaped. Consequently the Law 
of the 14th December, 1789 established two competences for the com- 
munities or communal self-governments, viz. the one the community 
exercised on its own right as municipal power (which is a remnant 
of the natural law of free communities), and the other is delegated 
by the central agencies of the state administration and of the exe- 
cutive power. 

Although the Jacobin Constitution did not speak of this topic in 
this form, still, it separately mentioned the administrative and muni- 
cipal corporations, moreover, in Sec. 83 it authorized the legislative 
body to define the rules of subordination and functions of the muni- 
cipal officers and administrators, and also the punishments these may 
inflict on the citizens, i.e. the Constitution established an essentially 
strong centralization for the self-government bodies and a delegated 
administrative executive power instead of the theory of free com- 
munities. The Constitution of the Year III went even further on the 
path of centralization. In Title VII, On Administrative and Muni- 
cipal Corporations, there was no word said of local governments 
as separate bodies. Although Article 363 of the Constitution declared 
that “the citizens can exercise their political rights only in the primary 
and municipal meetings”, the rights of these meetings were consider- 
ably narrowed down in Articles 26 and 27 and even typically local 
matters were not assigned to their competence. The municipal admi- 
nistrators mentioned as local agencies were. according to Article 193 
subordinated to the administrators of the départements, and these in 
turn were subordinate to the ministers. The administrators were not 
responsible to the self-governing corporations. This was a significant 
step towards the suffocation of the local agencies still vigorously 
operating, often to the prejudice of the central power.” 


73 Cf. the remarks of Engels: Marx-Engels, Selected Works, Vol. IL, Inter- 
national Publishers, New York 1933, p. 167. 
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In the following years the visible and invisible attempts at centrali- 
zation grew ever stronger in the French constitutional charters and 
in the everyday administrative operations. It would not be worth 
while to trace all these attempts. The executive functions were thrust 
into prominence in the activities of the local government bodies. 
The first draft of 1789 mentioned the departmental meetings as 
agents du pouvoir exécutif."* Hence they were administrative agencies 
whose local legislative activities were extremely narrowed down 
already in the beginning. Later on, by means of a variety of methods, 
these activities were reduced practically to nil (e.g. by limiting the 
passage of local resolutions to the right of petition). 

The Belgian Constitution of the 7th February, 1831 appears to have 
brought about a break in the general trend. Jt mentions the local 
government organization as the fourth alongside of the legislative, 
executive and judicial powers. Article 31 of the Belgian Constitution 
declares: “‘Questions exclusively of a municipal or provincial nature 
shall be settled by the municipal or provincial councils on the ground 
of principles laid down in the Constitution.” However, this general 
statement of the Belgian Constitution has proved to be a fiction 
only.—And this has become the case in the other European countries, 
too: e.g. in Prussia since the introduction of the Stein-Hardenberg 
municipal statute (1808); in England, the country of the oldest local 
governmental systems, since the 19th centuries; in Hungary since 
Act XXI of 1886. The territorial and local systems of self-government 
have become merely the simple executors of the provisions of the 
central administrative agencies. The extremely rigorous and close 
central control and supervision, in particular, rendered any indepen- 
dent activity impossible. 

Carl Schmitt has circumscribed the rejection of self-government 
activities as follows: ‘In a democracy the people is in all cases the 
whole people of a political unit, and not the electorate of a com- 
munity or a district.”’> Adamovich said that “ ‘self-government’ . . 
is a determined section of public administration”.’* Essentially the 


“4 Archives parlementaires, 1789-1799, Vol. 1X, Librairie Administrative de 
Paul Dupont, Paris 1875, p. 207. 

75 Carl Schmitt, Verfassungslehre, Minchen-Leipzig 1928, p. 273. 

76 Ludwig Adamovich, Handbuch des Osterreichischen Verwaltungsrechts, 
Wien 1954, p. 61. 
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same position was taken by Tomesanyi, the Hungarian bourgeois 
writer on public law: “There is talk ... of the original (natural) and 
delegated competence of the local self-government bodies... This 
is a peculiar and at the same time inacceptable idea of self-govern- 
ment, which rejects to see in it one of the organizational manifesta- 
tions of state administration.” 

Self-governments did not count, in particular, upon the creation of 
legal rules even of local significance, i.e. upon joining the legislative 
organization at any stage.’”® Administrative decentralization was and 
remained the objective of self-government as long as it existed. Even 
this decentralization objective suffered injuries in the period of general 
state centralization, i.e. in the age of imperialism. The de-concentrated 
administrative agencies were forging ahead ever more emphatically. 
In most of the countries the appointment of whole groups of local 
government officials was assigned to the ministers, mostly to the 
minister of home affairs, who was in charge of the supervision of 
local governments. In reality the specialized agencies in local govern- 
ments have parted with self-governments and become agencies of de- 
concentrated public administrations. 

Notwithstanding all the above facts, we may state that self-govern- 
ments may and did perform useful functions in certain periods and 
in certain countries. There has ever been, as is known, a great deal 
ot difference between them, as there is e.g. today between the Anglo- 
Saxon self-government practice and the German or French centrali- 
zation. 


6. REPRESENTATION IN THE BOURGEOIS STATE 


Yet another institution has to be analyzed in this chapter, namely 
representation including, besides its characteristic features, evolution 
preceding the socialist revolution. As it is, the new socialist state 
institution of representation is a scope requiring considerable and 
thorough study. The antecedents in the bourgeois State of the repre- 


77 Moric Tomcsanyi, Magyarorszag kézjoga (The public law of Hungary), 
Budapest 1940, pp. 403 and 504. 

78 Most of the by-laws brought under regulation such organizational questions 
that related to the administrative machinery. Then, at other places the central 
control of regulation was guaranteed by ‘specimen by-laws’. 
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sentation system have to be studied also because the idea, content, 
extent and consequently also the form of representation emerge with 
respect to both the legislative power and self-government. 

Involved by these problems, we have to historically delimit the 
scope of our study. For our part we are interested here in the period 
only when the principle of popular sovereignty manifested itselt, i.e. 
the bourgeois phase of state representation system, and retrospectively 
in the age of bourgeois enlightenment, in general, the birth of bourgeois 
philosophy and jurisprudence. 

On a theoretical level the question of representation first appeared 
in French philosophy. In England, although there the representative 
system had come into being many centuries before, interest was 
focussed on the theory of representation only much later. The first 
author of standing touching on the question of representation was 
exactly Montesquieu.”® He considered the representatives the dele- 
gates of the people, of the electorate, hence—even if with limitations— 
he recognized the right of instruction. He thought that representatives 
had to obey general instructions only.®° The main line of Montes- 
quieu’s position may be drawn as follows: (a) representatives should 
be given general political guiding principles by their constituents; 
(b) representatives may act freely within the limits defined by the 
general guiding principles; (c) representatives are bound to render 
account to the electorate. This is an imperative mandate, only not 
an extreme one, in a prohibitive form, as practised in the feudal 
assemblies. 

The Montesquieuian idea manifested itself, first as a moot question, 
then finally as an approved position, at the first phase of the French 
Revolution. Originally the constituencies (bailliages and sénéchaussées) 
introduced the earlier system of a fixed mandate. As often as a question 
unknown in the earlier instruction emerged in the Assemblée nationale 


“9 Montesquieu, Op. cit., Vol. XI, Chap. VI, p. 256.—“‘Le grand avantage 
des représentants, c’est qu’ils sont capables de discuter les affaires. Le peuple 
n’y est point du tout propre; ce qui forme un des plus grands inconvéniens de 
la démocratie.” 

80 Montesquieu, Jbid., p. 257.—“‘Quand les députés, dit trés-bien M. 
Sidney, representent un corps du peuple comme en Hollande, ils doivent rendre 
compte 4 ceux qui les ont commis: c’est autre chose lorsqu’ils sont députeés 
par les bourgs, comme en Angleterre.” 
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the representatives had to apply to their constituents for approval 
or instructions. However, this position encountered the resistance of 
the National Assembly already at an early moment. In fact the 
revolutionary legislature had justly the feeling that this exaggerated 
system of mandate, inherited from the age of feudal representation 
tied down their hands completely. Therefore already on the 7th 
July, 1789, a month and a half prior to the adoption of the Declara- 
tion of the Rights of Man and the Citizen, Talleyrand could say: 
“What is the mandate of the representative? An act which confers 
on him the authority of his constituency, which appoints him the 
representative of his constituency and through this of the whole 
nation.’’*! Abbé Sieyés, in order to undermine the authority of the 
imperative mandate, draws a line between a limitative and prohibitive 
mandate, the former being the Montesquieuian system, while the 
latter being the earlier system characterized by instructions bind- 
ing in every matter. 

The National Assembly passed the motion of Sieyés.** By this 
resolution the debate on the question was not closed. Rabaud de 
St-Etienne in September 1789 once again raised the need for an impe- 
rative mandate: ‘There is nothing common in these two words 
‘representative’ and ‘perpetual’. Anyone of the representatives may 
be recalled, and when he cannot be recalled he is a representative 
no more.” However, the National Assembly stood up against this 
idea and no longer defending the Montesquieuian idea of a limita- 
tive mandate, henceforth advocated the free mandate. “‘Undoubtedly”’, 
said Sieyés, “the representatives are present in the National Assembly 
not to announce the already formulated desires of their immediate 
constituents, but to debate freely, and cast—on the ground of their 


81 Archives parlementaires, 1787-1860, Vol. VIII, Librairie Administrative 
de Paul Dupont, Paris 1875, p. 201. 

82 Ibid., Vol. VIII, p. 207. 

83" Ja nation frangaise étant toujours tout entiere légitimement repré- 
sentée par la pluralité de ses députés, ni les mandats imperatifs, ni l’absence 
volontaire de quelques membres, ni des protestations de la minorité ne peuvent 
jamais ni arréter son activité, ni altérer la liberté, ni atténuer la force de ses 
statuts, ni enfin restreindre les limites des lieux soumis a sa puissance législative, 
laquelle s’étend essentiellement sur toutes les parties de la nation et des posses- 
sions frangaises.”” Ibid., Vol. VIII, p. 207. 

84 Ibid., Vol. VIII, p. 569. 
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opinion so formed—their votes on what the National Assembly 
may enlighten anyone of them with all its clarity”. Also it was Sieyés 
who said that ‘‘... the delegate is the whole nation’s; his constituents 
are all citizens... Therefore no imperative mandate or positive 
instruction exists or may exist in respect of the representative unless 
the instruction of the nation”.® This position was followed by the 
Section of the 22nd December, 1789 Franchise Act referred to earlier: 
“The representatives elected in the départements to the National 
Assembly shall be considered the representatives not of a single 
département, but of all départements, i.e. of the whole nation.” This 
system of representation has received in bourgeois public law the 
designation ‘absorptive representation’. This idea was then completed 
by Article 2, Title If] of the Year III Constitution, which declared 
that in the kingdom there was delegated power only.—Hence the 
French position at the first phase of the Revolution, definitely, opposed 
all forms of an imperative mandate and arrived at the idea of the 
absorptive mandate. 

Substantially at the same time the question also occupied the 
English Parliament and even the public. In point of fact the roots 
of the rejection of an imperative mandate go far back in English 
parliamentary life. In the opening years of the 17th century, at the 
time of the War of Spanish Succession, the constituents of the County 
of Kent submitted a petition against the Government to the Tory 
Parliament. The petitioners were arrested on the ground that they 
had no right to influence the debates of Parliament.*°—It was Burke 
who stood up most effectively against the idea of an imperative 
mandate, in his famous speech addressed “To the Electors of Bristol, 
on his being declared by the sheriffs, duly elected one of the repre- 
sentatives in Parliament for that city.”®’ Here he expounded: “But 
authoritative instructions; mandates issued, which the member is 
bound blindly and implicitly to obey, to vote, and to argue for, 
though contrary to the clearest conviction of his judgment and con- 


85 Ibid., pp. 595 and 596. 

886 Mentioned by Ernst Fraenkel in Die reprdsentative und die plebiscitare 
Komponente im demokratischen Verfassungsstaat, Tibingen 1958, p. 10. 

87 Edmund Burke, The Works on the Right, hon. Edmund Burke, with a biog- 
raphical and critical introduction ... Vol. 1, London 1834, Holdsworth and Ball, 
p. 180. 
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science—these are things utterly unknown to the laws of this land, 
and which arise from a fundamental mistake of the whole order and 
tenour of our constitution.”—This position taken by Burke was 
in fact the direct consequence of an earlier English constitutional 
custom, the principle of virtual representation. What is of interest 
here is that it was exactly Burke who attacked this principle in favour 
of the North-American English colonies. Originally virtual repre- 
sentation meant that Parliament represented the whole kingdom 
‘virtually’, i.e. irrespective of whether or not the particular regions 
had a true representation in Parliament. When Burke pronounced 
the slogan ‘no taxation without representation’ he stood up against 
the constitutional custom of virtual representation and insisted on 
a separate representation of each territorial unit, whereas in his 
speech to the electorate of Bristol he revived the theory that accepted 
Parliament as the organ of virtual representation and not as the 
assembly of the representatives elected and influenced by the consti- 
tuencies. When speaking in favour of the North-American English 
colonies he said that the constituents of each territorial unit had 
a claim to representation, still this claim was satisfied by the election 
of the member, and did not extend to a true mandate, to the influenc- 
ing of the members through instructions. 

Dicey, this most prominent scholar of English constitutional law 
at the turn of the century thought it was obvious that ‘“‘any expres- 
sions which attribute to Parliamentary electors a legal part in the 
process of law-making are quite inconsistent with the view taken by 
the law of the position of an elector. The sole legal right of electors 
under English constitution is to elect members of Parliament. Electors 
have no legal means of initiating, of sanctioning, or of repealing the 
legislation of Parliament.’’®* 

The theory of Dicey was directed not exclusively, not even primarily 
against the theory of direct democracy. The target of his theory was 
any kind of influence, guiding of the members, by the electorate. 

The prohibition of an imperative mandate has been tied up with, 
yet another watchword. In the wordings of the constitutional charters 
there occurs often the responsibility of the representatives before 


88 A, V. Dicey, Introduction to the Study of the Law of the Constitution, 
London 1964, pp. 337—8. 
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their own conscience. (These platitudes have been taken up even 
in the latest bourgeois constitutions, so e.g. in the Bavarian of 1946 
[Sec. 16 (2)], in clause 1, Sec. 38 of the Fundamental Law of the 
German Federal Republic, in Sec. 48 of the Constitution of Iceland, 
in Sec. 79 of the the Constitution of the Rhine Palatinate, etc.). Na- 
turally, the responsibility of conscience has not legal effect whatever. 

However, in recent literature on political law and the theory of 
State of the capitalist countries the question of representation is 
treated from an altogether different aspect. Partly it denies the exist- 
ence of the institution of representation, partly it suggests other forms 
of indirect representation or of mediatization. In the following the 
former variant will be analyzed first. 

In the period following upon the First World War it was Kelsen 
who first stated the absence of representation in parliamentarism. 
For want of an imperative mandate Kelsen speaks of the ‘fiction’ 
of representation. So popular sovereignty was superseded by mere 
franchise,®® although it was this fiction which “should legalize par- 
liamentarism from the standpoint of popular sovereignty”.”® Carl 
Schmitt, in 1928, suggested that the expiry of representation was an 
accomplished fact. ‘““The representative character of parliament and 
of the representatives have ceased to exist”, he wrote. “Therefore 
no political decisions take place in parliament. Essential decisions 
are made outside parliament. In this case parliament acts as some 
sort of a technical switching office in the administrative organization 
of the State.” 

Another section of the bourgeois scholars of public law explains 
the death of representation in the parliamentary system by making 
comparisons between civil-law representation and public-law or con- 
stitutional representation at the very outset, and will recognize the 
former only as true representation. Leibholz—whose work on repre- 
sentation, originally published in 1929, sums up the opinions exposed 
between the two World Wars in the Western world most extensively— 
wants to discover a private-law approach in several figures of the 
French Revolution (so in Sieyés and Talleyrand), for the very reason 


8° Hans Kelsen, Vom Wesen und Wert der Demokratie. Tibingen 1929, p. 25. 
°° Hans Kelsen, Allgemeine Staatslehre, Berlin 1925, pp. 30 and 31. 
* Carl Schmitt, Verfassungslehre, Minchen—Leipzig 1928, p. 319. 
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because they advocated the GGe rea poration; relatively consistent 
idea of representation.** The probiem has Seen approached by 
Giacometti from a different aspect. ““The epulat representation is 
a representation of the people from neither the private-law, nor the 
public-law point of view. As a matter of fact the members of the 
popular representation, i.e. the representatives, are not bound by 
instructions, but are legally independent of these. Legally the will 
of the popular representation does not manifest itself as the will of 
the electorate... the constituents are not specific subjects at law.” 
The validity of the theory of the fiction of representation is not weaken- 
ed by the fact that in particular during the first three decades of the 
20th century the institution of the recall was introduced in a few 
bourgeois states. For example, there was the question of a period of 
evolution in the United States of America, when public opinion 
believed that the panacea of the corruption of public administration 
and of the elected bodies was the introduction of some of the insti- 
tutions of direct democracy, the recall of the representatives and the 
elected functionaries. However, soon it was found in view of the 
complexity of the bourgeois state machinery these could not become 
expedient means. It was for this reason that until 1952 recall was 
resorted to on two occasions only in the twelve union states of the 
United States of America, and even then not representatives were 
recalled.™ In the majority of union states, where during the years of 
prosperity the system of recall had been introduced, the relevant sta- 
tutes were subsequently set aside. (Characteristically, in Switzerland 
the constitutions of only seven cantons recognize the system of recall.) 

In addition to this theory of a denial of the system of representation, 
the other substantially anti-representative theory speaks of the State 
of parties (Parteienstaat). Certain bourgeois jurists comprehensively 
discuss this under the heading of the participation of the political 
‘estates’ in democracy. Werner Weber believes to have discovered 
the political power proper in “the pluralism of oligarchic groups of 


%* Gerhard Leibholz, Das Wesen der Reprdsentation, Berlin 1960, 2nd ed., 
p. 85. 

°3 Zaccaria Giacometti, Das Staatsrecht der schweizerischen Kantone, Ziirich 
1941, p. 291. 

a Michel Linon, L’organisation politique et administrative des Etats-Unis, 
La Chapelle—Montligeon, 1952, pp. 29 and 40. 
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power’ in the State of the GFR and declares that the fact “that 
only few are ruling is not in contrast with the essence of democracy, 
but is in the nature of things for each State, in particular for modern 
mass democracy”.** Hence the party oligarchy, the leaders of pressure 
groups, the lobbyists replace representative agencies of all kinds. The 
Fundamental Act of the German Federal Republic itself, rather 
strangely, was the first to include provisions on the functions of the 
political parties: ‘“The parties co-operate in the formation of the 
political will of the people.” (Article 1, Sec. 21.) However, the functions 
of the parties extends much further in most of the Western bourgeois 
countries, in particular where the two-party system has become 
established. In the West-German, and in its wake also in the French, 
literature there is already much talk of a ‘mediatization’ of the people 
by the parties. The fiction of mediatization wants to prove that the 
old institution of representation has in fact not ceased to exist, it is 
not dead, but comes to existence through the mediatization of inter- 
mediate agencies. Nominally the member is a ‘representative of the 
people’, yet in reality he is that of one of the political parties. 


Werner Weber, Spannungen und Krdfte im westdeutschen Verfassungs- 
system, Stuttgart 1951, p. 49. 
6 Werner Weber, Op. cit., p. 58. 
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CHAPTER TWO 


SOCIALIST INSTITUTIONS OF STATE ORGANISM 


1. EXPERIENCES OF THE COMMUNE OF PARIS IN THE 
ORGANIZATION OF A STATE 


A socialist State, or a socialist society, cannot take over the govern- 
mental mechanism of an exploiting, capitalist State, even at the 
expense of rehabilitating it. A new governmental organism, and for 
the new organism a new Socialist theory will be needed. As is known 
this new theory was born, in its principal outlines, in the writings 
of Marx, Engels and Lenin. Still, an enormous mass of experiments 
had to flow past from the days of the Communist Manifesto down 
to the Soviet reality of present days. In addition, conclusions of general 
validity had to be drawn from these experiments. Furthermore, it 
should be remembered that experiments in state craft are coming into 
existence out of historical struggles, and not created in a test-tube. 

From 1871 onwards Marx and Engels were turning to the experi- 
ences of the Commune of Paris in matters of State organization. 
Both Marx and Engels generalized these experiences without, however, 
being oblivious of the weaknesses of the Commune and the incon- 
sistency of its policy. Marx, in his work The Civil War in France, 
summed the features of the new state organism as follows: (a) the 
legislative and executive powers had to be deposited in the hands of 
an elected body, the Commune (this had to be a working, and not 
a parliamentary, body); (b) the central representative assembly, 
i.e. the one of highest degree, had to be elected by an indirect pro- 
cedure; (c) an imperative mandate had to guarantee that the delegates 
obeyed the precise instructions of the electorate (i.e. such instructions 
that extended to all matters); (d) the representatives should be revoc- 
able or removable; (e) the civil servants should be strictly respon- 
sible for their acts (in this connexion it should be noted that the admi- 
nistrative mechanism would remain, only its staff would be reduced 
and its competence limited); (f) in the communities local government 
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bodies would operate, however, not to counterbalance the central 
state power.’ When in 1917 Lenin summed up the criteria of 
a Commune type state power he expounded these ideas on the fol- 
lowing lines: “Gi The source of power is not an Act of legislation, 
previously debated on and then approved, but the direct and local 
initiative of the masses emerging from below; to resort to a phrase 
in current use: the direct ‘seizure’ of power; (ii) the replacement 
of the police and the army, as institutions segregated from the people 
and even counterposed to it, by the direct arming of the whole people; 
if a power of this type existed the order of the State would be defended 
by the armed workers and peasants, i.e. the people in arms; (iii) the 
replacement of the civil servants, or the bureaucracy, by the direct 
authority of, or at least the direct control by, the people. The civil 
servants would not only be elected, but upon demand of the people 
even replaced, i.e. the civil servants would be turned into simple 
commissaries. The privileged class of persons who occupied ‘good 
jobs’ rewarded with high bourgeois salaries, would be turned into 
a class of workers belonging to a specialized ‘branch of service’, 
where salaries would not be any higher than the usual wages of good 
workers.”? 

From these statements of Lenin the following questions appear to 
have a bearing on the subject-matter of the present discussion. In line 
with those said above the Commune type of power, the socialist State, 
is built upon the consistent theory and practice of popular sovereignty. 
The source of power is the population of the State, and that not only 
through the exercise of the franchise, but also through ‘direct action’, 
or direct initiative, in the form of a direct moulding of state will. 
As regards the executive power this too would be taken over by the 
population, or subjected to its control, i.e. to people’s control. It was 
in this sense that Lenin spoke of this power in a way as if on the one 
part it would be the State itself, viz. the centralized, strong State, 
yet on the other, not the State in a proper sense, since this State would 
be an embodiment of the masses, the people as a whole; it would not 


1Karl Marx, The Civil War in France, Martin Lawrence Ltd., London 
1933, p. 40. 

2V. I. Lenin, Selected Works, Vol. VI, International Publishers, New 
York 1943, p. 28. 
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stand above the people and would cease to be a segregated, privileged, 
irremovable mechanism. 

The outlines of the organization of the State as drawn up by the 
Commune of Paris (in fact during the brief spell of life granted to it 
little more could be done) confirmed exactly that institutions earlier 
unrealizable and incompatible, such as popular sovereignty, direct and 
representative democracy, would of necessity come into being under 
the conditions of a socialist State and that their reconciliation, their 
concerted influence followed as a matter of course. 

What will be most striking in a comparison between the theory of 
the Commune of Paris and the contemporaneous bourgeois theory 
of the State is the merger of the legislative and the executive organs, 
i.e. the fusion of legislation and administration. The forms of reali- 
zation of this fusion are extremely variegated: the participation of 
the elected members of the Commune in their committees, the opera- 
tions of the executive, the direct function of the population in the 
formulation of legal norms and their enforcement, the responsibility 
of the civil servants before the agencies of the Commune. It should 
be noted, however, that neither the leaders of the Commune (although 
there were a fair number among them who were harbouring utopis- 
tic ideas), nor Marx and Engels, or Lenin, ever thought of a solution 
which would have implied the wholesale liquidation of the official 
machinery in the period following after the revolution and the assign- 
ment of its functions to elected representative agencies or their mem- 
bers. The abolition of a separation of legislation and administration 
merely meant the destruction of the alienated old machinery and its 
replacement by a new staff formed of a small number of members 
responsible to the representative agencies, indirectly to the people, the 
working population. This would be a well proportioned administra- 
tion exactly suiting the ends of reasonable functions; and any of these, 
if necessary, could be entrusted to the representative agency or its 
members. In addition, like in all progressive theories of constitutional 
law, in the system of state construction of the Commune the leading 
principle is the unquestioned priority of the representative, i.e. elected 
organs. Even where governmental functions were not entrusted to 
the corporate agencies of the Commune, some sort of an indirect 
dependency on these agencies could be demonstrated. 
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2. THE SOVIETS IN THE 1905/1907 and 1917 REVOLUTIONS 


The second crucial test of the socialist formation of the state organ- 
ism was the Russian proletariat’s first great revolution in 1905-1907. 
The Russian working classes and part of the peasantry devised new 
fighting forms in the course of their struggle: the most significant of 
these forms were the soviets, the councils of the worker delegates, 
to be joined later by those of the soldiers, and the peasant committees. 
In the course of the revolution the participation of a Marxist party, 
the Russian Social Democratic Workers’ Party—in particular its 
Leninist, Bolshevik wing-soon recognizing the new fighting forms, 
was increasing in significance. This revolution had two peculiarities 
which had been unknown to the Commune of Paris. In the first 
place it has to be emphasized that the presence of the conscious ele- 
ment leading the revolution, i.e. of the Marxist party, had brought 
about fundamental changes in the situation. Henceforth the leading 
role of the Marxist party became an imperative concomitant pheno- 
menon and condition of any revolutionary movement of significance, 
and as will be seen, of the operation of all socialist governmental 
mechanisms. 

The other characteristic feature of the soviets of 1905 was that 
unlike the agencies of the Parisian revolution, the soviets became the 
agencies of a political mass strike from the moment of their birth, 
i.e. they were mass organizations, the mass organizations of the work- 
ing classes. While the Commune of Paris came into being as a govern- 
mental agency, essentially as a local government body, no authorita- 
tive or governmental traits could be discovered in the opera- 
tions of the soviets at the outset. However, as soon as the eco- 
nomic strike had undergone a metamorphosis and became a political 
one, and the revolution was put on the agenda, organizational func- 
tions emerging in the course of the struggle were assigned to the 
working classes’ existing and armed organs, i.e. the soviets. When 
in the course of the revolution, at least locally, the authority of Tsar- 
ism could be shattered, and in certain areas the outdated power 
organs could be overthrown, the soviets took charge of the functions 
of the new political machinery. By this act they there changed over 
into an authoritative political organization, however, still preserving 
their earlier, mass organizational form. Moreover, since these soviets 
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refused to recognize the central agencies, the machinery of Tsarism, 
it was obvious that notwithstanding their local character they were 
forced to take charge of the functions of the central agencies on an 
all-national level. 

The soviets of 1905, as Lenin said, were commune-type agencies. 
In the first place because they relied on the broad masses. ‘‘This is 
a power which is open to all. It does everything under the public 
eye, it is accessible to the masses, it arises directly from the masses, 
it is the straight and direct organ of the masses of the people and the 
will of the masses.’”* 

Although in 1905 the soviets operated in a limited number of areas 
only —-and only for a very short time —in these areas they exercised 
all governmental functions at that time, in the interest of the toiling 
people and in its service. The soviets were coming into existence as 
non-party labour organizations, the organs of a political mass strike, 
then became the fighting organs of the general revolutionary struggle, 
the germs of the revolution, and in certain areas the holders of all 
authoritative functions.* The soviets, these new, socialist agencies 
of state power, brought about no national machinery. Still their lo- 
cal activities provided a foretaste of what would be—in its principal 
traits—the governmental organism after the nation-wide victory of 
the socialist revolution. 

In the revolution of 1917 the masses formed the soviets, i.e. in this 
case, during the first phase, the conscious labour movement followed 
in the wake of the instinctive mass movement. However, soon the 
turn came when the most class-conscious strata of the working classes, 
in the first place the Bolshevik Party, made use of this instinctive 
movement for the further expansion of the revolutionary struggle, 
and took the lead of it. As early as the end of March 1917 Lenin in 
the third of his series entitled Letters from Afar linked up the idea 
of the coming power, i.e. of the new State, with the soviets of the 


3V. I. Lenin, Collected Works, Vol. 10, Progressive Publishers, Moscow 
1965, p. 244. 

‘Cf. the Resolutions of the 4th (Unifying) Congress of the Russian Social 
Democratic Workers’ Party in Kommynucmuueckaa Tapmua Cosemckozo Cow3a, 
6 Pezoaryuax u Pewenuax Coe3d0e, Kondepenyuit u Taenymoe IK, Yactp, I. 
TocygapcrpenHoe M3matenpctso Tlonmtuyeckou JIureparyppi, Mocksa 1953, 
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workers’ delegates (and that of the delegates of soldiers and peasants 
belonging to the different layers of the peasantry). “The proletariat... 
has to organize and arm all poor, exploited, sections of the population 
in order that these directly take over the governmental agencies, so 
that they constitute the institutions of this power” he wrote in the 
same letter.® 

Lenin considered the organization of the soviets the ‘weak, primi- 
tive’ form from which the new State would be brought into existence, 
i.e. the State which had ceased to be a State in the proper sense of the 
term. The State continues to exist as a State, but in fact it is a repres- 
sive organization where the squads of armed men are to fight counter- 
revolutionary attempts. So it is not a State in the sense of the ori- 
ginal, alienated mechanism, because the squads of armed men embody 
the masses, ‘the people as a whole’. Therefore he advocates the soviets 
of the workers’, peasants’ and any other delegates as a counter- 
power in the ‘State’, as the forerunner of the ‘withering away’ of any 
State.® 

In the preparatory phase of the socialist revolution the Bolshevik 
Party’s battle slogan demanded ‘all power for the soviets’, which 
not only meant the conquest of power for the proletariat, but at the 
same time the method of a subsequent organization of the State. 
As a matter of fact, for the future, this watchword meant that the 
homogeneous network of the soviets extending from the villages to 
the supreme agency of the country would exercise full power, it would 
not tolerate other ‘parliamentary’ (i.e. purely debating and non- 
operative) or bureaucratic agencies (whose officials were above the 
people, owed their positions to appointment, had not to render 
account, and could not be recalled) in a similar relation to the people. 
After the revolution the watchword ‘all power’ in the hands of the 
soviets meant the fulness of the power of the working class, the 
undivided authority, the denial of a division of the branches of power, 
the subordination of all functions, hereincluded production and 
distribution, to the soviets expressing and embodying the sovereignty 
of the people. 





5 Vv. I. Lenin, Letters from Afar, Lawrence et Wishart Ltd, London (no 
year), p. 27. 

6V. I. Lenin, Selected Works, Vol. VI, International Publishers, New 
York 1943, p. 74. 
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The problem of the power of the soviets was raised during two 
phases of the year 1917, viz. in the first phase of the bourgeois democ- 
ratic revolution, in February, and in particular in April; and then 
in the months preceding October, when the Bolsheviks ensured a 
majority in the soviets, in the first place in the soviets of the workers’ 
delegates (and in the soviets of the peasants’ delegates as well), the 
left-wing social revolutionaries—who at that time marched togeth- 
er with the Bolsheviks in all essential problems—carried authority. 
Lenin and the Bolshevik Party did not doubt that the soviets would 
change over to a revolutionary power, even when there was a low-ebb 
in the revolution. Lenin and the Bolshevik Party had defined also the 
future functions of the soviets. However, in September, the many prob- 
lems of the power of the soviets, and the organizational forms of this 
power, came to the fore with particular emphasis. The earlier possi- 
bility to go ahead with the two kinds of organ simultaneously, viz. the 
soviets and the local democratic self-governments, did not work any 
longer; in fact the Zemstvos and other local-government bodies 
plainly showed their inability to purge themselves of the counter- 
revolutionary and bourgeois landowner elements. It was the soviets 
only that remained as the potential agencies of the new statehood, 
of the worker and peasant power, on both a local and national basis. 
Although the proletariat was unable to get hold and set into motion 
the old state mechanism, still it had enough strength to smash all that 
had served in the old governmental mechanism as a means of op- 
pression, what bore a thick-headed, irreparable bourgeois character 
and to replace it with a new mechanism of its own. It was exactly this 
mechanism, embodied by the soviets of the workers’, soldiers’ and 
peasants’ delegates, about which Lenin wrote with the title Can the 
Bolsheviks Retain the State Power?” 

Lenin enumerated such of the advantages of the soviet mechanism 
that turned it into a ‘commune-type’ organism and confronted it 
to all power organizations of the exploiting classes. Such advantages 
were among others the permanent, indissoluble bonds tying it to the 
masses, the elected character of the soviets, the recallable character 
of delegation, and many others. One of the advantages Lenin 
pointed out was that “in the person of the elected representatives of 


7V.I. Lenin, Op. cit., Vol. VI, p. 262. 


a* 67 














the people the legislative functions could be united with that of the 
enforcement of the laws’ (italics by Lenin).* On the other hand here 
too Lenin called attention to the fact that the new statehood could 
not be established unless the outdated social order was overthrown. 
Under the conditions of ‘dual power’, and even more so under those 
brought about after June 1917, the soviets were unable to live up to 
expectations. “The soviets cannot develop,” he writes in the same 
work, ‘“‘cannot display their capabilities and abilities to their full 
extent, unless they get hold of the whole state power; otherwise they 
have nothing to undertake, they would remain simple embryos (and 
nothing can remain in an embryonic state for too long), or toys. 
The ‘dual power’ paralyzes the soviets.’”® 

Already before October the principal traits of the new mechanism 
had begun to take shape: the full powers of the soviets, election 
and recalling of the delegates, the imperative mandate, the unity of 
legislation and execution, subordination of production and distribu- 
tion to the soviets, or at least supervision by them. 


3. STRUCTURE OF THE SOVIET STATE ORGANISM FROM 1917 
TILL THE APPROVAL OF THE CONSTITUTION OF 1936 


A first attempt to settle the details of the Soviet state organism was 
made in the October Decrees following after the Great October 
Socialist Revolution. A characteristic feature of this period, which 
was not restricted to the October days, but extended over three 
quarters of the year, was the absence of a uniform constitutional rule. 
The government tried to define the fundamental theses of the later 
constitution by bringing under regulation certain groups of problems 
of major or minor importance by way of summarizing legal rules. 
This method of legislation so to say dictated the adoption of the 
mostly instinctively created structure of the soviets and their methods 
of operation. At that time it was out of the question to introduce 
new forms within the soviet organization, in particular all ideas of 
the elaboration of some sort of a general scheme for the soviet system 
had to wait. An over-all national relationship among the separate 


8V.I. Lenin, Op. cit., Vol. VI, p. 264. 
9 Ibid. 
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soviets of the various strata of society (viz. the councils of the workers 
and the poor peasantry) came into being only after a certain time. 
Unification first set in on the summits. These superior soviet agencies 
were elected indirectly, in the same way as before October. 

Among the October Decrees establishing the structure of the govern- 
mental system the most significant was the one promulgated on Novem- 
ber 8, 1917, on the Full Powers of the Soviets. Accordingly, all power 
was conferred upon the soviets. This meant that the overthrown 
provisional government and its delegates were deprived of all authority 
and the chairmen of the soviets were attached to the revolutionary 
government, i.e. subordinated to this agency.?° The All-Russian Con- 
gress of the soviets of the workers’, peasants’ and soldiers’ delegates, 
and the Central Executive Committee elected by the congress were 
made the controlling authorities of the activities of the council of the 
people’s commissars by a decree promulgated also on November 8, 
i.e. the decree On the Formation of the Council of the People’s 
Commissars." The particular branches of state life were controlled 
by committees created under this decree. The people’s commissars 
were made chairmen of these committees. Hence in respect of Russia 
the first organizational pattern can be described as consisting of the 
All-Russian Congress of the soviets of the workers’, peasants’ and 
soldiers’ delegates, the Central Executive Committee, the council of 
the people’s commissars (commissars and committees) and the so- 
viets of the smaller territorial units (their chairmen). 

The priority of the soviets, their monopoly of power were empha- 
sized also by the provisions issued in the November days. The newly 
created agencies were in a variety of forms attached to the soviets. 
So e.g. the resolution on workers’ control (No. 16) of November 29, 
1917, although it established the complete local and national system 
of control, spoke of the councils of municipal and regional industrial 
workers’ control as the future agencies of the soviets of the workers’, 
peasants’, and soldiers’ delegates.‘ One may be tempted to use a mo- 
dern term by saying that workers’ control operated in a dual subordi- 


10 Hcmopua Cosemckou Koncmumyyuu, ¢ dokymexmax (History of the Soviet 
Constitution, in documents) 1917— 1956, Moscow 1957, p. Sl. 

11 Ibid., p. 43. 

12 Ibid., p. 64. 

















nation. In fact it performed its functions in subordination partly to 
the local soviets, partly to the All-Russian council of workers’ cont- 
rol. Another set of problems, which was characteristic of the first 
period, has to be touched upon here, viz. the problems implied in the 
dependence of the delegates on the constituents, or on the electing 
agencies. In its Decree of December 7, 1917, the Central Executive 
Committee, when speaking of recall, did not speak particularly of a 
recall from the soviet agencies, still, as its statements had general vali- 
dity, the fundamental considerations were accepted as a point of de- 
parture at the valuation of the mandates. In its first section the Decree 
stated: ‘“‘Any elected agency or meeting of delegates cannot be consi- 
dered truly democratic and in fact representing the will of the people, 
unless the right of the constituents to recall the person or persons elec- 
ted by them is recognized and practised.” Then in the section containing 
the resolution it is stated : “The congress of the soviets of the delegates 
of workers, soldiers and peasants of each constituency convened on 
a par may call new elections in all municipal, national and other re- 
presentative organs... Upon request of more than one half of the 
constituents of the constituency the soviets are bound to call new 
elections.” Hence the system of an imperative mandate was main- 
tained at all stages. The right of recall from the agencies elected by 
an indirect method was deposited in the hands of the soviets operating 
at the lower grade. (It should be mentioned that at that time in the 
towns the majority of the delegates were elected by factories’ consti- 
tuencies. In this case the delegates had to render account of their 
activities to the workers of the factory, manufacturing plant, etc.) 

In the closing days of the year 1917 a few rules of detail were 
promulgated purposing the consolidation of the governmental organ- 
ism. An appeal of the Commissariat of the Interior declared that 
guidance and control of the soviets had been vested by the national 
soviet organs in the Commissariat of the Interior. This appeal (dated 
on December 24) emphasized that “in the communities the agencies 
of the local power, the soviets, are the administrative agencies, to 
which all institutions irrespective of whether economic, financial, or 
cultural-educational, have to be subordinated.” The Commissariat 


'3 Ibid., pp. 68-9. 
14 Ibid., p. 94. 
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of the Interior defined the rights and obligations of the soviets in 
all their details in the form of legal rules, or instructions, on the 6th 
January, 1918. 

In conformity with the instructions the soviets of the delegates of 
workers, soldiers, peasants and agricultural labourers were considered 
local agencies, which had full autonomy in settling problems of a 
purely local character. On the other hand they had to proceed with 
due regard to the decrees and provisions of the central organs as well 
as of the soviets of larger territorial units. Problems of administra- 
tion, economy, finances and cultural-educational matters of a local 
character were assigned to the competency of these soviets. The 
soviets enforced the decrees and regulations of the central authority, 
invited the population to a participation in the enforcement of sta- 
tutes, issued compulsory regulations in matters of requisitioning and 
confiscation, on the levying of fines, proceeded in the liquidation of 
the counter-revolutionary press and arrested anti-soviet elements. The 
executive agencies were elected from among the members of these 
soviets. In conformity with the instruction of the Commissariat of 
the Interior these executive agencies were given the designations 
executive committee or presidium.’ Similarly as other legal norms 
issued at that time the instructions appointed the soviet agencies 
of the local administration (upravlenie). However, here and also in 
subsequent regulations the term was merely meant to indicate that 
the agency had no legislative authority implying the establishment 
of rights or obligations extending to the whole country. 

As regards the central agencies, until the approval of the consti- 
tution these operated essentially in the form established by the Second 
All-Russian Congress of the Soviets. The Council of the People’s 
Commissars elected by the All-Russian Congress of the Soviets and 
the All-Russian Central Executive Committee superseding it, remained 
the core of the central organization. To this a few executive agencies 
invested with special authority were added, so the Supreme Economic 
Council called to life by virtue of the decree of the All-Russian Central 
Executive Committee on the 14th December, 1917, further the All- 
Russian Extraordinary Committee, the agency fighting counter- 
revolution, profiteering and sabotage. 


18 Ibid., pp. 96-7 . 
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The most characteristic decree of the following phase was the Dec- 
laration of the Rights of the Toiling and Exploited People passed by 
the Third All-Russian Congress of the Soviets. In point of fact the 
Declaration promulgated by the Third Congress did not contain new 
ideas, since the agencies mentioned in this Declaration were of earlier 
creation and had been organized under other statutory provisions. 

A clear-cut reference to the system of the governmental agencies, 
the types of organizations may, however, be discovered in a little- 
known regulation from this period (April 1918). This is the regulation 
on the Soviet Socialist Republic of Turkestan, passed by the Fifth 
Congress of the Frontier Region (kray) of Turkestan. The regulation 
mentioned the following types of organization: (a) the supreme legis- 
lative organ (the congress of the soviets of workers, soldiers, peasants 
and Moslem-dekhans, i.e. working peasants); (b) the supreme per- 
manent legislative organ (the Central Executive Committee); (c) 
the organ in charge of executive functions and public administration 
(the council of the people’s commissars elected by the congress of 
soviets, formed of sixteen members); (d) the agencies of the local 
power (the local soviets and their executive committees).’® 

The regulation made no mention of the other executive agencies 
referred to above. What was striking in this regulation in comparison 
with the earlier were in particular two traits, viz. first, the mention 
of two legislative agencies. This confirms as will be shown subse- 
quently that until the introduction of the Soviet Constitution of 1936 
the soviet constitutional rules did not recognize a genuine exclusive- 
ness, or monopoly of legislation. Secondly, unlike the instructions of 
the Commissariat of the Interior, quoted earlier, this regulation 
did not consider the local soviets as administrative agencies, but in 
conjunction with the executive committees, as the agencies of the 
local power. However, in our opinion, this distinction cannot be 
considered a conscious one. 

In April 1918 the time had come for drafting the first Soviet consti- 
tution. In point of fact the Declaration of the Rights of the Toiling and 
Exploited People was the first foundation-stone, which the Soviet 
power laid down when it came to build up a constitution. It was 
this foundation-stone on which drafters of the constitution relied. 


16 Ibid., p. 126 
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The declaration influenced the constitution insofar that by break- 
ing away from the forms and methods of bourgeois constitutions it 
was the first to deal with the fundamental problems of society and 
economy. These were the points of departure in establishing the 
governmental organization, and defining its functions and the meth- 
ods of building up the State. 

The first soviet constitution, i.e. the Constitution of the Russian 
Socialist Federal Soviet Republic was approved of after protracted 
debates by the Fifth All-Russian Congress of the Soviets on July 10, 
1918. The Declaration of the Rights of the Toiling and Exploited 
People was made its preamble. As has already been mentioned this 
Declaration gave the keynote to the Constitution, in particular to 
Articles 1 and 2 on the governmental organization. Article 1 declared 
Russia the republic of the soviets of the delegates of workers, soldiers 
and peasants in that the fulness of both the central and local power 
was in the hands of the soviets. This definition confirmed the prin- 
ciple of unity and the uniform exercise of power. The constitution 
conferred all power on the soviets, ie. under Article 10 on the whole 
working people united in the municipal and rural soviets. Still 
this latter term deserves a deeper-going analysis. This is essential! 
the more because in the preparatory stage heated debates had taken 
place in the committee on the question of federation, and also on 
that of a geographical federalization. (There had been views insisting 
on the federalization of the provinces, or regions (oblasts), while oth- 
ers — going beyond this—considered the new State some sort of a 
federation of soviets, where power was essentially in the hands of local 
agencies, whereas the centre participated in what was left over of state 
power. This opinion had been opposed to the Leninist political line, 
the fundamental principles of which spoke of a ‘strong All-Russian 
soviet power’. Lenin underlined the need for centralization.” It was 
now that the term ‘republic of the soviets’ was superseded by the term 
‘soviet republic’. This assertion of the principle of democratic cent- 
ralism meant the victory of the Leninist line in the process of making 
a constitution.) 

In the light of these what construction should now be given to 


17 This is of what Lenin speaks later; cf. Moanoe Co6panue Couunenuit 
(Collected Works), Tom 37, Tocygapcrsennoe W3gatensctso Tlonutayeckoit 
Jiutepatyprt, Mocksa 1963, crp. 21-22. 
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Article 10 of the Constitution (which for that matter conforms to 
Article 1 of the fundamental principles)? Does this article not defeat 
the correct efforts for a centralization? In our opinion Article 10 was 
the correct formulation of the actual constitutional position. In the 
first place in this period the population assembled in the soviets 
dissociated itself from the counter-revolutionary bourgeoisie with- 
drawing from the soviets not only in point of principle, but also in 
practice. So the definition ‘republic of the soviets’ expressed the true 
power relations or fronts in the society of the period. Secondly, at 
that time, with slight corrections, the soviet organization was built 
up on the principle of indirect elections. Hence power was deposited 
in the central and local agencies expressing the will of the popula- 
tion united in the soviets indirectly. Each superior and central agency 
indirectly represented the population, on the ground of the mani- 
festation of the will of the municipal and rural soviets. 

The system of the governmental agencies is presented in Title ILI. 
This splits up the central organization into three parts, viz. the 
All-Russian Congress of Soviets, the All-Russian Central Executive 
Committee, and the Council of the People’s Commissars. Article 
24 describes the Congress as the supreme sovereign organ; under 
Article 31 the Central Executive Committee is the supreme legislative, 
dispositive, and supervisory authority. As regards the Council of 
the People’s Commissars Article 37 of the Constitution declares 
that its function is the general administration of the republic. Of 
this triad the Central Executive Committee is responsible to the 
Congress of the Soviets, whereas the Council of the People’s Com- 
missars is appointed by the Central Executive Committee. However, 
Article 30 speaks of the Central Executive Committee also as a substi- 
tutive organ: it exercises the supreme powers of the Soviet Congress 
during the intervals between its sessions. Consequently in Article 
49 of the Constitution the sphere of powers of the Congress of the 
Soviet and that of the Central Executive Committee are jointly defined 
(except for two matters, viz. (a) the definition, supplementation and 
amendment of the principles of the Constitution, and (b) the rati- 
fication of peace treaties, which were assigned to the exclusive sphere 
of authority of Congress). 

Hence in the sphere of authority of the Congress of Soviets and the 
Central Executive Committee three intertwining levels may be distin- 
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guished, viz. the authority is (i) unrestricted following from the prin- 
ciple of popular sovereignty; (ii) express, following from the fact that. 
according to the enumeration of Article 49 of the Constitution, it 
cannot be absorbed by any other soviet agency even if these two 
agencies fail to make use of it; and (iii) the authority of the Cong- 
ress of the Soviets is exclusive (Article 50). 

This division was characteristic not only of the Soviet Russian 
Constitution of 1918 alone. It held for almost all socialist statutes 
settling constitutional or jurisdictional questions, when the statutes 
dealt with the issues of the supreme governmental organization. In 
fact it cannot even be otherwise, for any absolute restriction of the 
rights would eventually entail the limitation of the principle of popu- 
lar sovereignty and so a violation of this principle. On the other hand 
the drafters of the Constitution could not dispense with a definition of 
the scopes of authority, at least of those of a regulatory and guiding 
character (and in a limited number of those of the exclusive type), for 
in want of such a definition spontaneous and irregular forms of the 
exercise of authority might develop. 

As regards the Central Executive Committee, the Constitution 
defined the functions relevant to the Committee in all their details 
(i.e. functions which it performed in a non-substitutive capacity). 
The own authority of the Central Executive Committee was by far 
more general than the joint authority of the Congress of Soviets 
and of the Executive Committee, since the limitations of its functions 
were most blurred towards the administrative agencies. All this is 
attributable to the fact that for practical purposes the Executive 
Committee was the general guiding authority of state activities. 
The unsettled character of the limitations of this authority in the 
Constitution was obvious at the first glance, so Article 41 of the Consti- 
tution wanted to mitigate this want of clarity in a rather interesting 
and instructive manner, by enjoining on the Council of the People’s 
Commissars to submit all its policy-making decisions to the Central 
Executive Committee for supervision and approval. 

In its Chapter III the Constitution of 1918 also defined the agencies 
of the local soviets and their sphere of functions. This fundamental 
law in fact recognized and so did all Soviet constitutions until 1936, 
in conformity with the system of indirect elections, two types of the 
local soviet agencies, viz. the congresses of the soviets (in the regi- 
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ons, oblasts, in the districts, uyesds, and in the divisions, volosts) 
and the soviets of deputies (in the municipalities and rural settle- 
ments, i.e. villages, communities, the settlements of the Cossacks, 
market towns, small towns, auls, hutors, etc.). It should be remembered 
that, according to a note attached to Article 57 of the Constitution, in 
rural settlements where this was possible it was not necessary to as- 
semble a soviet. The general meeting, i.e. the assemblies of the consti- 
tuents could decide in matters of ‘administration’. 

Articles 56 and 60 of the Constitution declared that within the limi- 
tations of authority vested in it the local congresses of the soviets 
(territorial, regional, district and divisional) and the soviets of deputies 
were the carriers of supreme authority within the boundaries of the 
given territory. The same rights were conferred also on the general 
meetings referred to above. In the intervals between their sessions 
the executive committees acted for the congress of the soviets. Execu- 
tive committees as agencies in charge of current affairs were organ- 
ized not only at the congresses, but also at the soviets of deputies. 
Executive committees were elected by the corresponding congresses 
of the soviets, or by the soviets of deputies, as the case might be. 

Disputes of competences with regard to the soviets and the local 
congresses of the soviets were settled by the Constitution in the same 
way as was done for the Central Executive Committee, i.e. it defined 
functions without drawing a line between a soviet agency of a definite 
stage and another. The functions were summed up as follows: (a) the 
enforcement of the provisions of superior soviet agencies; (b) in the 
cultural and economic sphere the use of all means for the develop- 
ment of the territory under the jurisdiction of the soviet in question; 
(c) settlement of purely local matters; (d) consolidation of all soviet 
activities within the given territory (Article 61). In addition, Article 
62 of the Constitution conferred on the congresses of soviets and 
their executive committees functions of supervision over local soviets. 

In addition to the above agencies, there were departments orga- 
nized alongside of the executive committees of the municipal and com- 
munal soviets, further the territorial, regional, district and divisional 
executive committees for facilitating execution. Each department was 
headed by a chief (unipersonal leadership). The local soviet organi- 
zation took the following shape: soviet of deputies—executive com- 
mittee (void of substitutive functions)—departments alongside of 
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the soviet; in larger territorial units the congress of soviets—executive 
committee (with substitutive functions)—departments alongside of the 
executive committee. No provisions were taken up in the Constitu- 
tion for a delimitation of the respective competencies of these agencies. 

Another item in the group of problems of the system of soviets is 
the problem of election and recall. The provisions governing the 
franchise in the Constitution of 1918 excluded from both suffrage 
and eligibility members of the exploiting classes, and introduced the 
indirect system of election.’* From other sections of the Constitution 
it is clear that the franchise was unequal, because territorial units 
predominantly inhabited by workers had a larger representation in 
the congresses of the soviets of higher order than had other terri- 
tories. All this was in line with the exigencies and needs of the class 
warfare at that time. A peculiarity of the soviet system of the franchise 
at that time was the extremely short duration of the mandate of the 
deputies. The mandate of the soviets of deputies was for three months 
only, which meant that the composition of the congresses of soviets 
of a higher order created by way of indirect elections changed at very 
short intervals. What the soviet power had wanted to achieve by this 
had been a better reflection of the quick and rather sensitive changes 
in the political opinion of the population by the soviet agencies. Later 
this short term of the mandates was extended at the rate of consoli- 
dation of the general political situation. 

The Constitution maintained the institution of recall by declaring 
that the constituents had the right to recall their deputies from the 
soviet at any time and to call new elections in conformity with the 
franchise rules. There were no detailed provisions in the Constitution 
on the method of recall. In fact it was a question that the meetings of 
the constituents could easily solve, and since election differed by terri- 
torial units or manufacturing plants, a uniform regulation of recall 
was out of question. 

Furthermore it was a characteristic feature of the Constitution of 
1918 that, besides the agencies already mentioned, there was not 
a single word in it of other governmental agencies or types of them. 
So, e.g., the Constitution had not a word to say of the judiciary. 


18 See Articles 64 and 65 of the Constitution. 
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Incidentally it was the Decree of the 7th December, 1917 which 
brought under regulation the judiciary.’® 

In the wake of the Soviet Russian Constitution of 1918 a number 
of temporary, transitory institutions cropped up during the Civil 
War, as demanded by the conditions of that period. Such institutions 
were among others the committees of poor peasants, which in a tem- 
porary capacity operated instead of the rural soviets, in the first place 
entrusted with the dictatorship of food provision. In the centre 
there was the Worker—Peasant Council of Defence which had full 
powers in the organization of defence, further the military administra- 
tive organs, etc. However, these organs were expressly of a transient, 


19 The provisional constitution of the Hungarian Republic of Councils 
(April 3, 1919) and later the definitive form of the Constitution (June 23, 1919), 
were worded on the principles of the Soviet Russian Constitution of 1918. 
Beyond a historical significance these constitutions had no influence whatever 
on other socialist constitutions as far as the structure of the state organism 
was concerned. The constitutional charters failed to provide accurate defini- 
tions of each governmental organ. The provisional constitution spoke of the 
most important sections of the state organism, viz. the national assembly of 
the councils of the workers, soldiers and agricultural labourers (exercising 
supreme power), the local councils (rural, municipal, district, regional) and 
their executive committees (for the direct administrative tasks). Sec. 3 declared 
that ‘‘the dictatorship of the Hungarian proletariat is exercised by the national 
assembly of the councils in association with the local councils of workers, 
soldiers, and agricultural labourers.”” The Constitution of the 23rd June (Sec. 4) 
mentioned the Revolutionary Governing Council. Capitalists and other 
hostile elements were disfranchised; elections were indirect and were not 
based on the equal franchise. The constitution defined the following sections of 
the governmental system: the National Assembly of the Federated Councils (the 
holder of sovereignty; Sec. 16 enumerated part of the ‘highly important affairs 
of the State’ within its competence in eighteen points, and as exclusive compe- 
tence of the Assembly mentioned the formulation of the constitutional charter 
and its amendment, declaration of war and the signature of the peace treaties, 
and the delimitation of the frontiers of the country); the Federal Central Execu- 
tive Committee (supreme authority of the country between the sessions of the 
National Assembly; in conformity with Sec. 20 the Committee exercised the 
supreme legislative, executive, and judicial powers); the Governing Council; the 
people’s commissariats; the National Economic Council; the local councils 
(rural, municipal, urban district, district, regional, county) and their executive 
committees. The organs of the judiciary were organized by virtue of the decrees 
of the Revolutionary Governing Council (Decree IV—revolutionary tribunais, 
Decree CXV-—National Revolutionary Court Martial, Decree CXXIV- 
tribunais proceeding in petty offences, and Decree XVXIII—labour courts). 
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temporary character. With the cessation of the causes responsible 
for their creation they were wound up. As for organization, the 
system as outlined above was soon completed by way of decree with 
the competence of the Presidium of the Central Executive Committee. 
(The Presidium conducted the meetings of the Central Executive 
Committee, it prepared the agenda of these meetings, drafted decrees, 
it supervised the enforcement of the statutes, performed guiding 
functions at the central and local agencies, decided on applications 
for pardon, and in matters of distinctions.) 

Between February 1919 and December 1922 seven new soviet consti- 
tutions came into existence (on February 3, 1919 the Byelorussian; 
on March 10-14 the Ukranian; on May 19, 1921 that of Azerbaidzhan: 
on February 2, 1922 the Armenian; on February 28, 1922 the Georgian: 
on August 18, 1922 the Bucharan, on December 13, 1922 the Trans- 
caucasian). As regards the governmental organization, all these new 
fundamental laws were formulated on the Soviet Russian pattern. 

Mention ought to be made of a rather important provision promul- 
gated by the Seventh Congress of the Soviets of the Russian Socia- 
list Federal Soviet Republic on soviet construction.” Although this 
decree in the first place contained organizational measures going 
into detail, still a few rather interesting provisions of principle, char- 
acteristic of the soviet organization of that period appeared in it. 
For example, according to Chapter IV, the soviet deputies had to 
render account to their constituents at least fortnightly, on the penalty 
of forfeiting their mandates for twice neglecting this duty. 

An essential change took place in the organization of the Soviet 
State with the formation of the Soviet Union, i.e. the Union of the 
Socialist Soviet Republics, the signature of the Union Act and its 
confirmation on December 30, 1922. This was followed by a series 
of decrees and statutes on the governmental organs of the federation, 
so in the first place on the Central Executive Committee of the USSR, 
which was composed of two houses, the Federal Soviet and the Soviet 
of Nationalities (November 12, 1923). ' 

As far as the governmental organization was concerned there was 
little new in the All-Union Constitution of 1924. In fact this Constitu- 
tion of the Soviet Union settled matters only forthcoming from the fede- 


70 Decree of the 9th December, 1919. 
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ra] character of the State. The system of local agencies was ignored in 
it. This latter group of problems was specially dealt with in the consti- 
tutions of some of the union states (the Ukranian, Russian, Turk- 
man, Byelorussian and Uzbeg). 

The Constitution of 1924 defined the central governmental organs 
as follows: it called the Congress of the Soviet of the Soviet Union 
the supreme sovereign organ of the USSR. The function of the Central 
Executive Committee between the sessions of the Congress of the 
Soviet remained unchanged. The Presidium of the Central Executive 
Committee was made the supreme legislative, executive and dispositive 
organ for the period between two sessions of the Central Executive 
Committee, whereas the Council of the People’s Commissars was 
made the executive and dispositive agency of the Central Executive 
Committee. The terminology and the very few definitions do not in 
fact permit an accurate delimitation of the scopes of these four central 
organs. This would be difficult also for the very reason that it is 
impossible to define the competences with any pretence to accuracy. 
Nor were there any limits drawn in the legislation. In this period, 
until the introduction of the Constitution of 1936, the soviet consti- 
tutional law ignored both the institution and the principle of a mono- 
poly of legislation. In the governmental mechanism of the Soviet 
Union legislative powers were in fact vested, in addition to the Con- 
gress of the Soviets, in the Central Executive Committee, and in its 
Presidium, the Council of the People’s Commissars, in the commis- 
sariats of the people, and even in the Council of Labour and Defence. 
To this we may add that in the union republics, similarly, a whole 
series of agencies were endowed with legislative powers, so the 
Congress of the Soviets of the Union Republic, the Central Executive 
Committee and its Presidium, the Council of the People’s Commissars. 
All this explains the want of clear-cut lines keeping the scope of 
authority of the one agency apart from that of another, and at the same 
time solving of the unsettled character of this authority. However, it 
should be remembered that the principal problem of the Constitution 
of 1924 was federation, and so the division of the scopes of authority 
and jurisdiction between the all-union power and the union republics 
became the main concern of the drafters of the Constitution. The goal 
was achieved by the Constitution of 1924 by defining the All-Union 
scope of authority and jurisdiction in Article 1. 
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As regards the constitutions of the union republics these established 
the same system of central agencies of the republic as the Constitution 
introduced in the Union itself. Even their definitions in the respective 
constitutions conformed to that of the Constitution of the Soviet 
Union (e.g. Article 24 of the constitution of the Russian Federation 
and Article 27 of the Constitution of the Turkman Soviet Socialist 
Republic define the Central Executive Committee as the supreme 
legislative, dispositive and supervisory organ).” 

As has already been mentioned the All-Union Constitution of 1924 
did not touch the system of the local agencies. The organizational 
problems and matters of competence of the local soviets and congresses 
of soviets, further of their executive committees and presidiums were 
settled by the constitutional provisions of the union republics. The 
period from 1925 till 1931, i.e. the period in which these fundamental 
statutes were introduced, can in general be described as one of a high 
degree of approximation of the forms of the local agencies of the 
union republics. Consequently, the constitutions of the period incor- 
porated several measures of marked similarity to which further 
were to accede after the introduction of the Soviet Constitution of 
1936. It was only after the 20th Congress of the Communist Party of 
the USSR that greater freedom was allowed to local or national 
traits, and that increased attention was given to local exigencies. 

The Ukranian constitution of 1925 defined the regional congresses, 
their executive committees, and the soviets of the delegates of workers, 
peasants and Red Army men (in towns, urban settlements, manu- 
facturing plants, mines and railway settlements and villages) as the 
local organs of the soviet power (Article 49), and decreed that between 
two sessions of the executive committee its presidium should act as 
deputy (Article 55). The operating period or term of the soviets was 
raised to one year, i.e. in comparison with the earlier the office term 
was increased considerably. As regards the regional congresses of 
the soviets the constitution in a rather remarkable manner provided 
that the delegates of all soviets operating within the jurisdiction of 


21 Here the following constitutions are meant: the Transcaucasian of the 
14th April, 1925; the Ukranian of the 10th May, 1925; the Russian Soviet 
Federated of the Ist May, 1925; the Turkman of the 30th March, 1927; the 
Byelorussian of the 11th April, 1927; the Uzbeg of the 28th February, 1931. 
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the congress had a right to appear (Article 50). The constitution 
further decreed the obligation of the delegates to render account 
to their constituents and the right of the constituents to recall the 
delegates (Article 62). 

The Ukranian constitution brought the competences of the local 
agencies under regulation on new considerations. The constitution 
again failed to define the competences of the agencies, still, it enume- 
rated the scope of activities of the local organs in detail. These were 
(a) in the economic and cultural sphere the definition of the methods 
of development; (b) the local budget and its approval; (c) enforcement 
of the provisions of the corresponding higher authoritative organs; 
(d) settlement of matters of local importance; (e) consolidation of the 
activities of the soviets and supervision of the operations of all state 
and social organs in the territory of the jurisdiction; (f) guaranteeing 
the revolutionary legality and the maintenance of state and social 
discipline; (g) ensurance of the co-operation between the trade union, 
co-operative, farmers’, etc. organs; and (h) discussion of questions 
concerning the State as a whole at own initiative, or at that of the 
superior organs. 

The Constitution of the Russian Federation of 1925 settled the 
problems of local organs and their competences in a manner similar 
to the Ukranian. In all matters of importance the constitutions of 
the Turkman, Byelorussian and Uzbeg union republics were in 
complete agreement with the Ukranian constitution. 

Nevertheless, there were a few differences worth mentioning. The 
Byelorussian constitution in addition to matters of cultural and eco- 
nomic construction referred administrative functions also to the com- 
petence of the local agencies (Article 54a). The Uzbeg constitution, cre- 
ated much later, in the period of collectivization, reshuffled the scope 
of activites and functions. In accordance with the needs of the period 
it laid special stress on revolutionary legality, the maintenance of 
the class line in the activities of the state and local organs, the organi- 
zation of the working masses for the performance of governmental 
functions, the suppression and liquidation of the capitalist elements 
and of the kulaks, the enlistment of the masses in state administration 
and for the fight against bureaucratic methods, the enforcement of the 
soviet policy towards the nationalities, and the strengthening of the 
defence forces. Obviously this enumeration made the soviets acquaint- 
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ed with political problems calling for direct action. Here too a deli- 
mitation of the competences had been omitted. Nor had provisions 
governing competence been taken up in the coeval statutes regulating 
the congresses of the soviets. 

Although the All-Union Constitution made no mention of: the 
local soviets and referred all constitutional regulations in connexion 
with them to the constitutions of the union republics, it was never- 
theless exactly on an all-union level that legislation dealt with the 
soviets of different grades, the congresses of the soviets, and the exe- 
cutive committees. So the Presidium of the Central Executive Com- 
mittee of the Soviet Union promulgated a decree on the municipal 
soviets on February 8, 1928 and on the communal soviets, on February 
3, 1930. The Central Executive Committee and the Council of the 
People’s Commissars issued a decree on the regional congresses of 
the soviets and the executive committees on October 13, 1930. Article 
10 of the decree defined the municipal soviets as the supreme autho- 
rities of the given territorial unit. The plenum was made the governing 
organ of the municipal soviet (decisions on fundamental economic 
and administrative questions, so on the budget, were referred to 
the competence of the plenum). The presidium was made the exe- 
cutive agency of the municipal soviet. Organs for the enlistment of 
the co-operation of the masses were the sections and the committees. 
The executive committees performed their functions in subordination 
to the plenum. 

The provision on the communal soviets made the latter the supreme 
authority of the territorial unit and defined it as the communal organ 
of the dictatorship of the proletariat. For an expansion of the mass 
relations sections and groups of the poor peasantry had to be or- 
ganized. The decree on the regional congresses of the soviets went 
beyond the statutory provisions named above insofar as it contained 
detailed provisions on the executive committees. The executive com- 
mittees were made the supreme power organs between two sessions 
of the congress of the soviets. The deputizing agency of the executive 
committee was the presidium. The competence of the executive 
committee was detailed in more than seventy paragraphs in spheres 
such as planning and statistics, agriculture, trade and industry, com- 
munal trade and transport, finances, social and cultural matters, 
labour and national defence. 
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All these provisions and regulations were closely associated with 
the action of the Bolshevik Party for the revival of the activities of 
the soviets. The joint plenum of July 1926 of the Central Committee 
of the All-Russian Communist (Bolshevik) Party and the Central 
Control Commission dealt for the first time in detail with this problem 
by calling forth the attention of the party members and the soviets 
to the importance of an enlistment of the toiling masses.”* The same 
question came up for discussion in the plenum of the Communist 
Party of February 1927, then in the joint session of the Central 
Committee and the Central Control Commission of the Party in 
December 1930, where the Party in particular insisted on the expan- 
sion of proletarian democratism.” 

Before 1936 the statutes divided and defined the system of the 
soviet organization, which is of interest in the present discussion, 
as follows: the supreme organ of state power in the Soviet Union 
was the Congress of the Soviet of the USSR. The supreme legislative, 
executive and dispositive organ was the Central Executive Committee. 
The executive and dispositive organ of the Central Executive Commit- 
tee was the Council of the People’s Commissars. Among the local 
agencies the supreme authority was held by the plenum of the soviet, 
or the congress of soviets. The executive organ was the presidium 
of the soviet or its executive committee. The organs of mass relations 
of the soviets were the sections or the committees. Obviously very 
little was done in the line of the clear-cut differentiation of the various 
organs. In this period the opinions of soviet constitutional law on the 
unity of state power tended to retard a precise delimitation of the 
respective competences of the particular organs, for in this way, es- 
pecially in the class warfare in the countryside, a chance was provided 
to the higher organs to take charge of certain functions also of the 
lower grades. Notwithstanding the fact that the slogans on a revival 
of the soviets voiced the development of the democratism of the soviet 
agencies of the lower grades, admittedly, at certain phases a vigorous 


22 Cf. Resolutions of the Congresses in Kommyxucmuyeckan [apmua Co- 
semckozo Coro3a, B Pezo.noyuax u Pewenuax Cvoe3d0e, Kon@epenyui u [Taeny- 
moe IK, Uacrb 11, Focynapcrsennoe W3gatenscrso Tonntayeckon Jlytepa- 
Typb1, Mocksa 1963, crp. 150-60. 

*3 Ibid., pp. 235-7. 

*4 Ibid., Part HI, Moscow 1954, p. 93. 
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centralization was called for, simultaneously with the growing acute- 
ness of the class warfare. This was manifest in particular at the be- 
ginning of the thirties, in the settlement of matters of organization 
and competence. 


4. SYSTEM OF THE SOVIET STATE ORGANISM SINCE THE INTRO- 
DUCTION OF THE CONSTITUTION OF 1936 


The Soviet Constitution of 1936 has remodelled the Soviet govern- 
ment system on entirely new patterns. For the purpose of the present 
discussion the tremendous change entailed by the extension of the 
franchise will have to be ignored here, still, the fact that the abolition 
of the indirect method by itself has brought about radical changes in 
the state organism, needs mentioning. From this time onwards the 
Soviet mechanism has ceased to be a series of interlocked organs 
built up from bottom to top, and has become a uniform concatenation 
of organs with their composition directly reflecting the will of the 
population. Since indirectness by this way has ceased to exist, no 
distinguishing line can be drawn in the structure of the Soviet agencies 
of lowest grade, i.e., communal and municipal, and those of the 
medium and supreme grades. One may say that after the introduction 
of the 1936 Constitution a uniform organizational pattern was taking 
shape in the construction of the system of Soviets as a whole. However, 
this is not the main mark distinguishing the Constitution of 1936 
from the earlier Soviet constitutions. 

While the October Decrees of 1917, then the Constitution of 1918, 
and the All-Union Fundamental Statute of 1924 (in conjunction with 
the provisions governing details and the constitutions of the union 
republics) had given only slight functional differentiations of the 
Soviet organs operating on the same level and had been content with 
establishing the methods of practical substitution, routine operations 
and execution, the Constitution of 1936 set out from the policy- 
making principle of a division of labour by functions. It tried’ to 
localize the most vital functions emerging in the course of govern- 
mental activities within the particular areas of definite organs. It was 
on this ground then that the fundamental statute defined the parti- 
cular sections of the organization. 

The Constitution of 1936 relied on a quadripartition of the state 
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organization, viz. the organs of state power (supreme and local), 
the administrative organs (supreme and local), the judiciary and the 
procurators’ offices. On the latter two it is sufficient to mention, 
for the time being, that these had turned up already in some of the 
earlier constitutions or in amendments of constitutions, and their 
functions, i.e., the administration of justice and the supervision of 
the observance of socialist legality had been, for a long time already, 
separated from other functions by statute. 

As regards the two organs mentioned first, the new constitutional 
provisions created an entirely new situation. Even the organizational 
division itself is new. As has already been made clear there had been 
no examples for a separation of such permanent and firm character 
in earlier constitutions and statutory provisions as in these. In the be- 
ginning the statutes had described all local agencies summarily as ad- 
ministrative agencies. After 1936, in comparison with earlier practice, 
new types and functions could be discovered in this field. 

In fact, the term ‘organ of state power’ (organ gosudarstvennoi 
viasti) itself is a novelty. Although a similar expression (organ of 
power) had occurred in certain instances also in other fundamental 
laws, still this term did not delimit a type of organ endowed with 
definite functions. Essentially, the term had been used as a summariz- 
ing epithet of the organs carrying power and exercising it. In any case 
this term had not been confronted with that of the executive-dispo- 
sitive administrative mechanism. The turn came now for a separation 
of the agencies of state power from those of public administration. 
Separated from each other, the two types of organism continued to 
perform their functions in an organizational association. The organi- 
zational pattern of the Constitution of 1936 at first glance resembles 
the Montesquieuian triad (completed with the apparatus of the pro- 
curators), but the two kinds of pattern differ from each other in 
exactly the most important aspect, namely in that of ‘balance’, and 
in this respect they stand in keenest opposition to each other. In the 
pattern of the Constitution of 1936 the elected organ, the one called 
organ of state power, occupies a position on the summit of the govern- 
mental organization, whereas all other agencies operate in subordina- 
tion to the one or the other section of the organ of state power which 
sections are created—directly or indirectly—by the organs of state 
power. 
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In the pattern of the Montesquieuian triad, the summit position 
of the legislative organ does not exist. In conformity with the Consti- 
tution of the Soviet Union of 1936 the organs of state power are at 
the same time representative bodies, expressing the sovereignty of 
the people. The representative system comes into being through elec- 
tions. On the other hand the public administrative agencies belong 
to the ‘non-state-power’ agencies, which are never elected by the 
population directly. Although in the field of public administration 
indirect elections are conceivable, still the usual method is to assign 
the respective functions to these agencies by way of appointment. 
The Constitution has essentially reformed the legislative power. 
While earlier the legislative functions had been exercised by so to say 
the whole central organization, now the Constitution (Article 32) 
restricted the right of legislation to the supreme organ of state power, 
viz, the Supreme Soviet. This is also a sign of the constitutional prin- 
ciple of delimitation or separation of the competences. 

As regards the structure of the organs of state power this is defined 
by the Constitution in an extremely clear form. In conformity with 
the federal structure, in each state (all-union, union republic, auto- 
nomous republic) the supreme soviets operate as supreme represen- 
tative organs of state power. As is known, the origins of the fede- 
ration in the Soviet Union are contractual, for the agreement of 1922 
also settled the division of the exercise of sovereignty. The limits of 
the competences of the supreme soviets, i.e., the supreme soviets of 
the Soviet Union and of the union republics had been in their essential 
traits drawn along the lines laid down in the 1922 agreement, although 
in the 195Qies, in conformity with the ideas of Lenin, the rights of 
the union republics were extended. Today the division of competences 
between the Soviet Union and the union republics relies on the 1936 
Constitution. This turn has been called into life by the supreme 
All-Union organ of state power as its own Act. Following from 
this, the line drawn by the Constitution is the manifestation of will 
of the All-Union Supreme Soviet. 

The structure of the supreme soviets as is laid down in the 1936 
Constitution is not a uniform one; the federal, All-Union Supreme 
Soviet, is composed of two chambers (the Federal Soviet and the 
Soviet of the Nationalities, both having equal rights), whereas those 
of the union and autonomous republics are organized on the uni- 
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cameral system. There is uniformity in other respects, namely on the 
line of the substitutive agencies. 

The presidiums of the supreme soviets as substitutive organs func- 
tion at each stage. The 1936 Constitution sets limits to substitution: 
the Soviet Constitution does not recognize a general substitutive 
competence, unlike the Hungarian Constitution. (For the sake of 
a complete picture it should be noted here that the administrative 
section of the central government organization, the supreme organ 
of the state administration is—on both an All-Union level and that 
of the union and autonomous republics—the council of ministers, 
originally of the people’s commissars.) 

The Soviet Constitution of 1936 incorporates but few provisions 
only on the separation of competences among the various agencies. 
It chiefly defines the functions only as far as the presidium and the 
council of ministers are concerned (the assignment of a relatively large 
number of competences to the presidium is worth mentioning). 
In conformity with the Constitution, the competences of the federation, 
enumerated in Article 14, are assigned in general to the competence 
of the Supreme Soviet of the USSR, provided that—also in con- 
formity with the Constitution—they do not come within the compe- 
tences of the presidium, the council of ministers (originally of the 
people’s commissars), or a government department (originally a 
people’s commissariat). Such a delimitation of the competences is 
far from being perfect, as by this the assignment, e.g., of the objects 
of legislation, or, of the issuing of decrees (ukases, etc.) to the com- 
petence of a particular agency has not taken place.” 

Unlike the All-Union Constitution of 1924, the fundamental law 
of 1936 embodied the principal problems of local organization. 
Owing to the introduction of the system of direct elections, the differ- 
entiation among the local soviet agencies has been done away with, 
as on all levels the elected agencies of state power are called soviets.”® 
Article 94 of this Constitution defines the soviets as organs of state 
power of a given territorial unit (frontier region, region, autonomous 
region, district, section, town, and rural community). So in its ter- 
minology this Constitution departs from that of earlier constitution- 


26 Andrei Y. Vyshinsky in The Law of the Soviet State (New York 1951, 
p. 311) does not go beyond a definition of the competences. 
*6 The designation Soviet Congress was abolished. 
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al provisions, the formula being ‘supreme organ of power of the 
given territory’. The new definition is reassuring and eliminates 
misunderstandings. Incidentally, this Constitution had to abstain 
from a settlement of the competences of the particular soviets of the 
workers’ deputies, for the very reason that it dealt with the questions 
of the local soviets of all grades in general in Article 8. The functions 
of the soviets are defined in Article 97 as follows: they conduct acti- 
vities of administrative organs subordinate to them, safeguard politi- 
cal order; ensure observance of the law and rights of the citizens; con- 
duct the constructing of local economic and cultural schemes; es- 
tablish the local budget. By this the 1936 Constitution in fact defines 
the functions associating with the local soviets without, however, 
separating the various competences. 

In each state-territorial unit the executive-dispositive agencies of 
the soviets of the workers’ deputies are the executive committees. 
The general substitutive competence has disappeared from the com- 
petence of the executive committees. So the 1936 Constitution did not 
enumerate the executive committees among the representative agen- 
cies of state power. Vyshinski emphasized this new trait, pointing 
out that the executive committees could be considered local organs 
of public administration.” 

On the other hand a permanent, codified division of the compe- 
tences had been omitted from the 1936 Constitution. Only statutory 
provisions of detail include rules of competence, and even them only 
in a rather scattered form. No comprehensive codifications were for- 
mulated in 1936 for the various levels, nor have such been given ever 
since. In recent years several suggestions have been made by writers 
on constitutional law that a comprehensive codification of the com- 
petences should be elaborated, and it appears that the need for an 
introduction of such a codification has been recognized generally. 


27 A. Y. Vyshinsky, Op. cit., p. 490.—It should be noted here that the Regu- 
lation of the Russian Federation of 1957 on the rural soviets recognizes certain 
competences. (See Sec. 35 which delegated all matters of constructing cultural, 
political and economic schemes, transferred by its soviet or superior govern- 
ment organ to the rural soviet, to the competency of the executive committee, 
except for the exclusive competences, i.e. approval of the account rendered on 
the local plans of cultural welfare and the confirmation of the leaders of the sub- 
ordinate cultural-educational institutions.) 
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The Constitution of 1936 has created the following government 
organization. (i) Central organs (supreme organs in the Union, 
union republics and autonomous republics): the organs of state 
(representative) power (the Supreme Soviet and its Presidium) and 
the administrative agencies (the Council of the People’s Commissars, 
later ministers), the people’s commissariats (later ministries). (ii) The 
local organs: organs of state (representative) power (the soviets of 
the workers’ deputies), and the public administrative organs (the 
executive committees of the soviets of the workers’ deputies). 

It should be noted here that mainly in the 1960ies considerable 
changes took place in the representative agencies of the Soviet State. 

As for the new socialist states, the people’s democracies, when 
shaping their representative organs after the Second World War 
they used the Soviet Constitution of 1936 as their model. Then, 
from the 1950ies onwards, more and more socialist countries began 
to form organizations departing from the model on both national 
and local levels. (These centrifugal tendencies have become respon- 
sible for a multiplicity of experiments defying an attempt at a compre- 
hensive description. So these experiments will be discussed when the 
particular institutions are treated, in the first place in regard to the 
constitutional organizations of European socialist countries.) 


5. REPRESENTATIVE ORGANS OF THE STATE AND PRINCIPLES 
OF THEIR COMPETENCE 


In the socialist countries each of the four types of state organs estab- 
lished in the constitution (organs of state power, administrative organs, 
the judiciary, and the procurators’ offices) exercises power activities, 
in fact each of them disposes of the power, or authority, the working 
people has conferred on it. When we analyze the specific types of 
these organs, the statement may be made that each of them exercises 
authoritative acts, i.e., each of them is an organ of power. It is beyond 
doubt that anyone e.g. of the administrative organs within the scope 
of its competency exercises authority. Similarly, the judiciary in its 
judgement, when in the name e.g. of the Hungarian People’s Republic 
it decides the lawsuit in favour of either party, or punishes a criminal 
act, it performs an authoritative act. From this point of view there is 
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no difference between the organs calied in the constitutions those of 
the state power and the other organs performing power activities.”* 

Still, there is a significant difference between the National Assembly 
and the councils, called in the constitution organs of state power, and 
any other power organs. The former are representative organs elected 
by the direct vote of the workers, and are the direct expression of 
popular sovereignty, the embodiments of the rights arising therefrom. 
This fact would by itself suffice to consider these organs most signi- 
ficant organs of the socialist State. In the case of the representative 
organs it must be emphasized that these are created by the citizens 
in order to represent their will, and that not all organs created by 
a direct vote are necessarily representative organs; in the Soviet 
Union, e.g., there are elected judges, etc. 

Among the various types of organs in general a technical division 
of labour has been brought about. If it remains to find the distinctive 
marks on which this technical division of labour relies, it can be stated 
there is no doubt whatever that the basis for the division of labour is 
clear and well-defined in the judiciary, whose function is the appli- 
cation of the law, the administration of justice; or in the procurator’s 
offices, where the supervision of the observance of socialist legality 
in the various governmental and other organs takes place. On the 
other hand the basis for the division of labour between the represen- 
tative and the administrative organs is by no means so well defined 
and delimited. In this sphere a number of questions, mainly practical 
ones, emerge. So far the attempts at a delimitation have not even 
formally met the expectations. Of course the mere statement that 
legislation is the unalienable and unassignable competence of the 
supreme organ of state power, in itself means nothing. In this sphere 
the salient point is the actual content of the legislative Acts, and 
whether or not the National Assembly has an exclusive competence 
to reserve a group of problems or a definite subject-matter (e.g. the 
determination of taxation) for itself. It is not the constitutional form 
of the Acts that is decisive, but the function the representative or any 
other organ fulfils on the ground of the Act. And for that matter it 


*8 The same position was taken by G. I. Petrov; cf. O nonsaTuu opraHa ro- 
cyRapcTBeHHoH Bractu B CCCP (Notion of the organs of state power in the 
Soviet Union), published in BectHax JlenuurpagcKoro yHuBepcuteta, Cepus 
DKonomuku Bunrocoguu u pasa 1956, No. 5, p. 81. 
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is a well known fact that in the organizational practice of recent 
years such exclusive functions could hardly be ascertained for the 
representative agencies, either in Hungary or in any other socialist 
country. 

Let us analyze e.g. the Hungarian Constitution in this connexion. 
As is known, clause (4) Article 20 of the Constitution has reserved 
only the amendment of the Constitution for the exclusive competence 
of the National Assembly, unlike the Soviet Constitution of 1936 
and the majority of the constitutions of the people’s democracies, 
which have assigned a by far more extensive scope to the exclusive 
competence of the supreme organ. 

By itself, this circumstance would present no serious problem; 
in fact theoretically the supreme representative organ can draw within 
its competence any question. When in the constitution this organ 
assigns authority to other organs, it in fact restricts its own scope 
of authority. It may proceed along this path when by a legislative 
Act it assigns further competences to organs of other types, to the 
administrative organs, to the judiciary, or to the procurators’ offices. 
The supreme organ may even withdraw these rights, restrict or extend 
their scope at will. The problem is that practically often the line of 
demarcation between the supreme representative organ and the govern- 
ment—the supreme organ of public administration—becomes blurred. 
Let us take as an example the activities associated with the approval 
of the budget. It is obvious that preliminary statistical data and other 
statements associated with the budget have to be compiled by the 
organs of the public administration. It is also quite natural that the 
Specialized agencies of fiscal administration have to co-operate in 
order that the budget might be compiled expertly, so as to satisfy 
all fiscal needs. Further, there is no doubt that, for reasons of govern- 
mental policy, the government has to take part in the preparatory 
work. However, so far the line could not be drawn where budgetary 
work, i.e. the actual preparation of the approval of the budget, has 
to be taken over by the legislature. And for that matter this line has 
even undergone a fairly large number of changes. Here we should 
like to mention merely that e.g. in recent years the National Assembly 
has taken control of the debates on the budget—if not in the plenary 
session so at least at the committees—at a far earlier stage than before. 
This tends to confirm that the position that the National Assembly 
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should discuss the estimates only when these are complete, is not 
necessarily correct. It seems much more expedient that the National 
Assembly should become acquainted through its various organs with 

the details of the budget already at the preparatory stage and, by an 

amendment of these provisions of detail, influence the content of the 

budget before its being tabled at the plenum. So it is hard to draw 

a line between the functions which have to be performed by the 

administrative agencies in this field and those which, in the strict 

sense of the term are acts of power. 

If this is the case with the National Assembly occupying a position 
on the summit of the representative organs, it must be true to an even 
greater extent for the local agencies. For example, in Hungary Act I 
of 1950 still defined a few rights coming within the exclusive compe- 
tence of the councils, such as approval of the local government budget 
and economic plan, the election of the members of the executive 
committee, the election of the permanent and temporary committees 
(Section 31 of the Act). However, Act X of 1954, mainly on theoretical 
considerations, omitted the earlier enumeration of the exclusive com- 
petences of the councils. Although from subsequent statutory provi- 
sions, and so also from the Councils Act it is evident that the election 
of the executive committee and the committees of the council remains 
within the competence of the councils even in the future, further, 
a number of governmental measures have charged the councils with 
the approval of the budget, it is nevertheless characteristic that Act X 
of 1954 did not even make an attempt to define the competence of 
the representative organ with any precision. The practice of the exe- 
cutive committees and of the specialized agencies of almost ten 
years demonstrated that the leaders of the administrative organs, 
so to say in each town and community, considered different func- 
tions as coming within the sphere of state power, and when the work 
of the councils livened up, a diversity of questions were brought 
forward in the council sessions. 

Unless the experience gained so far is misleading, it will have to be 
said that no theoretical line can be drawn between the functions of the 
representative and the administrative organs, in particular when the 
latter are such of general competence. We can hardly pronounce of 
a specific function with absolute certainty that it comes within 
a purely representative, or purely administrative scope, and there is 
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very little hope that such a theoretical delimitation could be carried 
through in the future. This is what is inferred from historical expe- 
rience and the testimony of socialist state structure. For want of 
absolute distinctive marks and a theoretical solution, the assignment 
of competences here has to be entrusted to the practice of state 
agencies.”9 

In all circumstances we should like to avoid the appearance as 
if this statement wanted to support the incorrect practice of a few 
years ago, when the state agencies withdrew almost all questions 
from the representative organs, so that they became entirely impotent 
and void of content. The goal set here is to enliven the activities of 
the representative organs. What is the underlying theory of this 
position? The representative organs, and so also their local organs, 
are the institutions of the socialist State expressing popular sovereignty. 
If such is the case, these organs have to be aware of all essential mat- 
ters emerging in their sphere of competence, and it is these organs 
which will have to decide on the most important questions concerning 
the local population, i.e. they will have to perform an act of state 
power in the given case. The character of the territorial unit, the num- 


**In the Czechoslovak literature on constitutional law, statements similar 
to this have appeared, though their principles adopted as starting points are 
other than those current in Hungarian literature. Keeping in mind the Leninist 
principle of a unity of legislation and execution, Czechoslovak literature takes 
the position that there is ‘‘no essential difference between the practice of the 
State power and the public administration” (cf. Karel Bertelmann, Eine neue 
Etappe in der Entwicklung der Nationalausschiisse der Tschechoslowakischen 
Sozialistischen Republik, Staat und Recht 1961, No. 2, p. 249), and therefore 
“the new constitution does not recognize the traditional partition line between 
legislation and execution” (cf. Pavel Levit, Les organes suprémes de |’Etat 
dans la nouvelle Constitution, Bulletin de Droit Tchécoslovaque 1960, Nos 
1-2, p. 70). Accordingly, the national committees are “uniform organs of 
dual competency... the bodies of autonomous administration... at the 
same time the united representatives of state power and public administra- 
tion.” (Cf. Zdenék Jiginsky, Les Comités Nationaux et la nouvelle Constitu- 
tion de la République Socialiste Tchécoslovaque, Jbid. p. 87.) On this consider- 
ation the constitution itself speaks of the local organs (national committees) 
of state power and the public administration.— For our part we believe there 
are essential differences within the united organism of the socialist State between 
the weight and functions of the representative organs expressing the will of the 
working people and embodying sovereign rights, and those of the administra- 
tive organs. 
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ber of the population, further the circumstance whether it is an indus- 
trial population or a rural area, will determine what has to be con- 
sidered a vital question from the point of view of the population, 
and also the potentialities of the council dealing with the most impor- 
tant problems of the territory. What may be of extreme importance 
in a rural community (e.g. the licensing of a manufacturing plant) 
may affect only a limited zone in an urban district. Obviously a 
problem of country planning will affect the whole population of 
a community. At the same time it would be illusory if the plenum of 
a county council discussed, e.g., questions of a slight correction of 
a territorial division, even in respect of two communities (provided 
this correction does not affect the boundary line of the county). 

On this understanding all that has been set forth so far may be 
summed up in a sense that the functions to be performed by the local 
representative organs will have to be defined separately for each grade 
and type of settlement, i.e. the issues of a representative interest 
will have to be laid down. As a matter of course, for the smallest 
settlements a possibly extensive range of functions will have to be 
defined, whereas for larger territorial units, hereincluded the large 
municipalities, only the genuinely guiding functions will have to be 
reserved for the councils. It is not likely that the competences and 
rights of the particular councils can be defined once for all, however, 
it remains certain that in all circumstances a maximum of stability 
should be guaranteed in this field. 

As has been made clear earlier, as far as the State is concerned, 
the technical division of labour is a constitutional matter. In this 
respect there appears to be no difference whether this division is 
carried through within the sphere of the central or of the local agen- 
cies. And when it is agreed that this problem is one coming within 
the scope of the constitution, then its settlement should in all cir- 
cumstances be assigned to the competence of the legislature. 

It would be beyond the point if all questions of competence were 
incorporated in the constitutional charter. A solution on this line 
would unreasonably and unnecessarily add to the demands set up 
to the constitution. As a matter of fact a constitutional charter should 
never be made a compilation of codes. Therefore in our opinion it 
would be the correct and satisfactory procedure when the problems 
of competence arising between the representative and administrative 
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agencies were settled by the National Assembly by way of a simple 
Act. Naturally the right of the National Assembly to amend or change 
its own legislative Acts whenever the need arises should remain intact. 
Hence the Act of the supreme representative organ would determine 
which of the rights come within the competence of the representative 
organs, and which one within that of the local organs of public admin- 
istration, in other words, which functions belong to the represen- 
tative and which ones to the administrative agencies. 

As a matter of course the legislature will have to bear in mind that 
socialist democratism is the objective regularity of the socialist go- 
vernmental organization. However, in this sphere regularity cannot be 
summed up in a single formula as is the case with the regularities of 
natural science. The basic principle of socialist democratism, as any 
non-natural law, represents a definite trend, i.e., it signifies that in 
the interests of the workers’ State the toiling classes and strata of 
society, in the first place the workers, have to be drawn within the 
sphere of governmental activities in the process of constructing of 
socialism. That this is an objective law is borne out by the fact that 
when the principle of socialist democratism is jettisoned, it will result 
in an intensification of controversies within society and these contro- 
versies will grow into true antagonisms. Consequently, in the course 
of legislation (in the present instance of legislation purposing the 
delimitation of the competences of the representative and the admi- 
nistrative organs), the legislative organs will have to pay attention to 
the tendency which originates from this objective regularity of the 
construction of the State. We believe that for this reason a potential 
extension of the rights of the representative organs by the legisla- 
ture—on the understanding of a primacy of such organs—deserves 
most thorough study, in particular when it comes to settle the compe- 
tences of the councils of the lowest grade. 

The representative organs are the most important organs of the 
socialist State, their competences are settled preferably by way of 
legislation by the representative agencies themselves, when the obser- 
vance of the principles of socialist democratism, which under the so- 
cialist conditions of society amounts to an objective regularity, is 
mandatory. 
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6. STATUTORY DELEGATION OF THE COMPETENCES OF THE 
LOCAL REPRESENTATIVE ORGANS 


Another important problem, both theoretical and practical, of the 
representative organs is the definition of the division of labour among 
the central (supreme), medium and low grade organs. 

Since the collapse of the system of feudal disunity there are States 
in the world which no longer represent a loose association of small 
communities but, in order to satisfy the exigencies of the modern 
State, dispose of a centralized governmental system. In these States 
sovereignty is embodied by the different systems of the central 
organs and the rights arising from sovereignty are exercised by these 
organs. When this is the case, then irrespective of the Prussian raison 
d'état on which the theory of a delegation of power as developed 
by Laband and Jellinek relies as opposed to the French position of 
municipalism, we have to recognize that the local organs necessarily 
receive their powers from the central organs embodying sovereignty. 
These powers vary by States as to their character and extent. Still 
their origin is beyond doubt the same, viz. they are powers delegated 
by statute or by legal custom. 

In the life of the soviet State peculiar new traits may be discovered. 
Originally the practice of the local soviets relied in the same way on 
the position of ‘the republic of the soviets’ as the draft constitution 
of Reisner. It was exactly Lenin who wanted to replace the term of 
‘the republic of the soviets’ by the term ‘soviet republic’ as one express- 
ing the centralism of the soviet State. It is true though that, as a 
result of the character of the revolution, at the birth of the soviet 
State certain local organs had an important role, and that their 
role lasted for months. However, on the ground of Lenin’s principles 
of the organization of the State, the fight against these forms of disu- 
nity, and for a soundly centralized socialist State was taken up at an 
early stage. The Soviet Constitution of 1918 still reflected the effects 
of this fight. Article 10 of the Constitution declares that “in, the 
territory of the Russian Socialist Federal Soviet Republic all power 
belongs to the working people organized in the municipal and rural 
soviets of the country”’. Articles 61 and 62 of the Constitution declared 
partly that the local soviets were bound to enforce the provisions of 
the superior organs of the soviet power, partly that the superior 
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soviet organs had the right to supervise the local soviets and to rescind 
the resolutions of the soviets subordinate to them. 

From what has been set forth earlier it is evident that in the course 
of evolution of the soviet State also the position of the local soviets 
has changed and so did their relations to the superior governmental 
organs. There is no doubt that the changes have operated towards 
centralism. 

Even when the highest sovereign-representative organs owed their 
existence to indirect elections, in a socialist State the fulness of power 
was, and is still, in the hands of the supreme representative organ. 
The reason is that this is the only organ which is created by the whole 
working people (through the Power Act of the Enfranchised), and 
which is therefore the representation of the working people as a whole. 
Clause (2) Article 10 of the Constitution of the Hungarian People’s 
Republic expresses this by declaring that “the Parliament exercises 
all rights originating from popular sovereignty”. Hence in Hungary 
the fact of the election confers the entirety of sovereignty on the 
National Assembly, i.e. the working people transfers its powers to 
the legislature.*° This statement could be mitigated by declaring that 
only the exercise of sovereignty has been delegated by the workers, 
still this formulation involves no changes in the essence. Actually 
there is not a socialist country where, as a regular requirement, prac- 
tice would insist on the supplementation of legislative activities by 
direct democratic Acts such as a plebiscite or referendum. 

However, the working people creates not only the supreme rep- 
resentative organs, but also other representative organs. At the 


30 According to Clause 2, Article 15 of the Polish Constitution “the Seym 
exercises the rights of the sovereign people”. — Article 20 of the new Mongolian 
Constitution declares that ‘‘the great Hural of the People exercises the fulness 
of the sovereign power.” Where the constitution does not expressly include 
this principle, the writers on constitutional law confess to the supreme organ 
of state power being the expression of the complete sovereignty of the State 
in the given socialist country - cf. Gospodin Zhelev, Hapodnotio Cob panue— 
@spxoéex Op2dan Ha 2oprcacuama éaacm @ H. I]. Beazapua (The Popular Assem 
bly as the supreme organ of state power of the Bulgarian People’s Republic), 
Sofia 1960, p. 19; or to these organs being the direct representatives of popular 
sovereignty and that of the State, expressing the will of the people as a whole --. 
Ya. N. Umanski, Coeemckoe zocydapcmeennoe npaso (Soviet constitutional 
law), Moscow 1959, p. 252. 
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polls also the local councils are elected. Admittedly, these do not 
anymore represent the working people as a whole, but only groups 
of it, living in territorial units organized by the territorial divisions 
of the State. Naturally councils as a whole are elected by the whole 
population, the whole electorate, still, the particular councils owe their 
existence to a fraction of the population only. This is the qualitative 
difference between the National Assembly and the local councils. 

The workers delegate the exercise of all rights arising from sover- 
eignty by the fact of election to the National Assembly, hence (a) elec- 
tions create the supreme representative organ; (b) by the fact of elec- 
tion at the same time the exercise of all rights following from popular 
sovereignty are also transferred. 

The situation is altogether different with the councils. The local 
population elects the councils. However, since the fulness of rights 
following from sovereignty have been conferred upon the National 
Assembly, a further Act of the state power will be needed which 
establishes the competence of the organs so created. In addition to 
the Act of election by the citizens, a legal statute by the superior 
governmental organs, in Hungary that of the National Assembly 
will be needed that the councils or other organs of public administra- 
tion perform the functions which the Constitution of the Hungarian 
People’s Republic expresses by declaring that the local council 
“directs the economic, social and cultural activities” (paragraph (a), 
clause (2) Article 31); Clause (1) Article 31 of the Constitution 
according to which “the local councils in the territory of their opera- 
tion exercise their supreme power within the limitations defined by 
the constitutionally introduced legal rules and the superior organs” 
could not be construed otherwise. 

Accordingly the local organs exercise all functions which the 
National Assembly and other central organs have relegated to them. 
Hence in our socialist state the power of the local organs is—undoubt- 
edly— a delegated one. 

The question may now be asked, whether on this understanding the 
central organs may relegate powers of optional extent and quality 
to the organs of medium and lower grades at a given time. It is beyond 
doubt that the supreme representative organ has to agree to a parti- 
cipation of the organs of a lower grade in the exercise of sovereignty 
so as to do justice to the given political situation. However, in this 
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case the political situation is understood in a wider sense. It is further 
natural that the political situation necessarily depends on the objective 
regularities which influence the whole life of the State. 

In a socialist State the socialist democracy—i.e. democratism 
associated with centralism—has far better chances than democratism 
in any earlier State. It is indispensable that the organs positioned at 
the lower grade and in permanent contact with the population should 
receive the competence required for the performance of their functions. 
This demand comes into prominence when the socialist State has 
entered a relatively peaceful phase of its evolution. However, when 
the socialist State has to cope with various difficulties, economic or 
political, then the extent of delegation will become narrower than 
at the peaceful phases. 

It is the task of constitutional law to establish the methods which 
at this phase of the evolution of the state permit an optimal division 
of labour and competences between the central organs on the one 
and the organs of medium and lower grades on the other part. It 
should be emphasized that in conformity with the foregoing—on 
purely theoretical considerations—statutory delegation of powers 
should be preferred. 

Certain principles of the delegation of competences will have to 
be defined in a- clear-cut manner. According to the most generally 
accepted position, sponsored in this work, (a) functions fulfilling the 
economic and cultural needs of the population; further (b) functions 
which on the whole are performed by the central organs, but which 
evoke a keen interest of the local population—which has to be consult- 
ed and even its aid enlisted for their performance— should prefer- 
ably be delegated to the representative and administrative organs of 
the lower grades. 
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CHAPTER THREE 


REPRESENTATIVE SYSTEM IN THE SOCIALIST STATE 


1, FUNDAMENTAL PROBLEMS OF REPRESENTATIVE DEMOCRACY 





Earlier, on outlining the pattern of a socialist governmental organism, 
it has been made clear that in a socialist State the organs of highest 
prominence are those of state power. These organs owe their signifi- 
cance in the first place to the fact that they are elected representative 
organs at all stages. Let us set aside for the time being the questions 
affecting, in relation with the councils or soviets, the intertwining 
of direct and indirect democracy and, before all, let us deal with the 
socialist content of representation and with the conclusions following 
herefrom. As a matter of fact, inasmuch as being an elected represen- 
tative organ lends a specific significance, function, and position to 
the organs of state power in the mechanism of the State, the sphere 
of problems of the popular representative nature will have to be explor- 
ed to its depth, and the content of this representation examined, 
namely, whom does the elected person or agency represent; how is 
the dictatorship of the working class, or the alliance of the working 
class with the other toiling classes and strata reflected by the repre- 
sentation. Further, the position of the representatives; that of the 
council members as individual representatives, and as members of 
the organ of state power; their relations to the electorate and their 
own agency; the potentialities and limitations of a ‘mediatization’; 
and finally the weight and relations of the particular representative 
organs in respect to one another. 

The system of the soviets—and so also the council system of the 
people’s democracies relying on it—are the most appropriate form 
of a representative, indirect, democracy under socialist conditions, 
both centrally and locally. On the strength of historical evidence the 
soviet system stands for a continual expansion of popular represen- 
tation, and surpassing this consistently radical, democratic trait, 
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the soviet system is becoming an ever more appropriate means for 
the enlistment of the population in governmental activites. The goal 
of evolution will be reached when the councils uniting with the trade 
unions, co-operatives and other mass organizations of the workers 
will become the organs of direct democracy, the self-government of 
the people. Lenin on several occasions called attention to the fact 
that the significance of the consistently democratic representative 
organs, i.e., of the socialist soviets, lay exactly in the fact that, beyond 
drawing the representatives into governmental activities, they consti- 
tuted a chance of initiating the population in these activities in a 
like way. 

When the representative character of the organs of state power is 
emphasized, the representative character has to be understood with 
the supplements referred to above. These are representative and, 
what is even more, popular representative organs that have been 
made by their form, in particular by the class content background, 
extremely suitable for the combination of the representative and direct 
democratic system, and then the evolution of the latter. It follows 
therefore that the existence and operation of the representation are 
the minimum of the operation of the organization of state power 
and merely means for the achievement of a social organization of 
a higher degree. At the same time we know that the dictatorship of 
the working class, i.e., the form of transition from capitalism to com- 
munism, is characteristic of the society led by the proletariat for a 
whole historical period. This long period develops an abundance of 
representative forms in the organization of state power that makes 
use of these forms for the political guidance of society and the conso- 
lidation of its alliance with the working classes. In the period of transi- 
tion, the soviet form of representative democracy affords the maxi- 
mum of democratism for the working people. A reinforcement of the 
representative character in the organs of state power, in both the 
superior and the local, is important. In fact it is not by chance, for 
subjective reasons that the constitution, this fundamental instrument 
of all socialist countries, declares the organs of state power are the 
guiding organs of the socialist State to which all other governmental 
organs are subordinate. It is because these organs reflect the will of 
the population, the working people, that they have grown in impor- 
tance. In the course of election the will of the working people makes 
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its influence felt in the governmental organs called to life by voting. 
The consistency of the representative system in socialism, the influence 
of the working strata of the population, i.e. of its overwhelming major- 
ity, on the organs of state power, the subjection of the councils, and 
the supreme organs of state power, to the most radical demands of 
representative system, all these with objective regularity operate 
towards raising the representative organs, i.e. the mechanism express- 
ing popular sovereignty, to the supreme leading position of the poli- 
tical organism.? 

As expounded earlier, the socialist representative system differs 
considerably from bourgeois representation, even from its most 
democratic forms. There is a remarkable difference not only in that 
the ‘evolution’ of the bourgeois representative system may be described 
as a process of growing emasculation and limitation, whereas socialist 
representation expands on the line of popular self-government, or 
self-administration—but also in that socialist representation has 
already adopted a number of direct democratic institutions (here we 
may refer to the system of recall, the rural meetings, conferences, 
congresses, social guides, supervisors,” the system of imperative man- 
dates, social activists, popular initiative of legislation,® etc.). It would 
be a distortion of the institution of socialist representation, if all these 
existing traits were ignored in a study of the organs of state power, 
the representative institutions. As will be shown, in the modern so- 
cialist State there is no genuine socialist democratism without a de- 
pendence on the electorate. This dependence, beyond doubt, goes 
with the established order of the instructions issued by the electorate, 
with the system of recall, etc. 


1 Essentially the same trend of thought may be discovered in Stefan Roz- 
maryn, Sejm und Volksrdte in der Volksrepublik Polen, Warsaw 1958, p. 6. 

*Cf. V. F. Kotok, A népképviselet és a kézvetlen demokracia kélcsOnés 
kapcsolatanak fejlodése a Szovjetuniéban (Evolution of the mutual relation- 
ship of popular representation and direct democracy in the Soviet Union), 
Jogtudomanyi Kézlény 1961, No. 3, pp. 146-8. 

3 Cf. the review of Janusz Kolczynski’s lecture “Zwierzchnictwo ludu a’ 
praworzadnosc” (Popular sovereignty and legality) by Janina Zakrzewska in 
the study ‘“‘Sesja naukowa we Wroctawiu poswiecona zagadnieniu zwierzch- 
nictwa Iudu w panstwie socjalistycznym’”’, (Wroclaw Symposium on popular 
sovereignty in the socialist countries), Panstwo i Prawo 1959, No. 10, pp. 
679-80. 
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2. CONTENT OF REPRESENTATION UNDER THE CONDITIONS 
OF THE DICTATORSHIP OF THE WORKING CLASS 


Socialist representation is thus a form of indirect democracy which 
is increasingly completed with a series of direct democratic institutions, 
and which is absorbing these institutions, or part of them. When 
making this statement it has to be emphasized that socialist consti- 
tutional representation, in the first place embodied by the organs of 
state power, comes into being by way of elections. More precisely, 
since 1936, in each socialist State they are created by way of direct 
elections, irrespective of whether a national organ of state power, 
or a local government organ has to be elected. 

The Act creating the representative institutions is a political Act, 
an Act of the franchise. In order to proceed to an analysis of the con- 
tent of representation certain questions of the franchise will have to 
be studied from close quarters. In the first place let us ascertain, whose 
will is transferred to the representative organs by the Act of election. 
Or, with Rousseau, whose is the volonté générale finding expression 
in the course of election? Which class or classes manifest this general 
will? 

It is a well-known fact that the Soviet Russian Constitution of 1918 
and the Constitution of the Hungarian Republic of Councils of 1919 
had introduced a system of suffrage which did not rely exclusively 
upon the territorial principle, but upon a mixed system of industrial 
and territorial representation. This system of the franchise, further 
the indirect elections (in these elections the municipal soviet organs 
were allowed a great influence on the creation of the superior organs) 
entailed the reinforcement of the representation of the working class 
in the representative agencies, in particular in the supreme agencies 
and in those operating in larger territorial units. The Constitution 
of the Russian Federation of 1918 declared that in the soviet congresses 
the urban population should be represented by a member for each 
25,000 voters, whereas the representation of the provinces (where the 
rural, peasant population had an overwhelming majority) was limited 


‘Cf. Sections 43 and 46 of the Constitution of the Hungarian Republic 
of Councils of 1919, which decreed the delegation of the municipal delegates 
to the district and county councils. 
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to a single member for a population of 125,000, i.e. numerically the 
working class was over-representated in comparison. In that period 
the above form of representation was correct and necessary. It was 
the period of the Civil War; under the conditions of an extremely 
acute class warfare the government could not rely in the same way 
on a wavering mid-layer as on the most consistent revolutionary class, 
the proletariat. So the system of the franchise in force before 1936 
favoured a representation of the working class at a rate higher than 
this class represented in the population. The higher representation 
of the working class was at the same time the numeric expression of 
the leading role of this class. The political organization confirmed 
the predominant part of the working class in the exercise of popular 
sovereignty. However, as soon as the remnants of the exploiting 
classes disappeared not only in the towns, but also in the country- 
side, the so far most extensive mass organization, that of the organi- 
zation of state power, of necessity transformed its mass background 
by expanding it. Consequently, since the introduction of the Consti- 
tution of 1936 inequality of vote ceased in the Soviet Union, and also 
indirect voting was abolished. Apart from rare exceptions, such as 
e.g. in Europe between 1952 and 1953 in the Rumanian Popular 
Republic, in Asia the People’s Republic of China and the Mongolian 
People’s Republic, there was no inequality of the franchise in the 
people’s democracies. (Even in the countries here mentioned, merely 
the former exploiting elements were disfranchised.) This meant that 
in the socialist countries essentially the practice of increasing the 
political rights of the working class by an unequal franchise came to 
an end. The part of the population not expressly disfranchised (in the 
socialist states the cases of disfranchisement have been limited by the 
constitutions and the franchise laws to an extremely small number, 
and these essentially imply lunatics and persons deprived by judge- 
ment of their political rights) has taken and is taking part in the creation 
of the representative agencies by way of proportional suffrage. 
Consequently the organs of state power have to be considered 
the proportional representation of the working classes and strata. 
On this understanding the organs of state power, supreme or local, 
cannot anymore be considered exclusively the organs of the working 
class. In fact these organs are in charge of the representation of the 
population as a whole and express the will of all workers (hereunder- 
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stood the workers active in the territory of competence of the organ 
in question). 

However, the idea of a dictatorship of the working class is by no 
means in conflict with the inevitable fact that the organs of state 
power are the representative organs of the whole working population. 
Although in the socialist countries where the majority of the popula- 
tion is not constituted by the working class, it is in its majority the 
non-industrial population that takes part in the creation of represen- 
tation, still the dictatorship of the working class is implemented even 
by the organs so created. There are several means which afford an 
aid to the achievement of this dictatorship. Here the effect and the 
growing influence of the Marxist-Leninist party have to be emphasiz- 
ed. By way of its influence, the pioneer troop of the working class, 
relying on the ideology of this class, guides political activity as a whole. 
Further it should be remembered that the non-worker strata of the 
population in large numbers elect worker delegates. Consequently 
from the class composition of the voters no direct conclusions can 
be drawn as to the class composition of those elected, of the delegates. 
As an outcome of this the weight of the working class is guaranteed 
in the representative organs of state power. The statement may there- 
fore be ventured that there is no conflict whatever between the repre- 
sentative organs of state power, elected on the principle of universal 
and equal suffrage, and the dictatorship of the working class. More- 
over, in the actual historical period central and local agencies of this 
type, under the guidance of the party of the working class, help to 
expand the mass support of the State and the working class. The 
question raised by Biskupski has to be qualified as false on some sort 
of an intrinsic controversy, the conflict of the will of the working 
class with that of the representatives of other classes within the repre- 
sentative organs. Biskupski seems to believe in a socialist political 
organization that could operate without the guidance of the working 
class.° There is no socialist representative organization or political 
mechanism which would not consider the will of the pioneering work- 
ing class—most interested in the victory of socialism and therefore 


5° Cf. Kazimierz Biskupski, NiektOre problemy socjalisticznego parlamenta- 
ryzmu (Problems of socialist parliamentarism), Panstwo i Prawo 1956, No. 
10, pp. 545-66. 
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consciously carrying on the struggle—authoritative throughout its 
activities. 

It is not a voting or two, or the passing of a few resolutions, which 
is characteristic of the activities of the socialist representative agencies 
of state power. If these accounted for the bulk of the activities of these 
agencies, they would differ in no way from the machinery of bourgeois 
parliamentarism, of activities directed by the lobbyists or pressure 
groups. In the Hungarian People’s Republic the councils and the 
National Assembly, or in the other socialist states the corresponding 
central and local organs, are extremely important transpositions of 
the mechanism of the dictatorship of the working class, which are 
at the same time the forms of expression and the shapers of the will 
of the population. In order to strip the term of Rousseau of all its 
traits of no use for the present purpose, the statement has to be made 
that in the socialist State even when it is agreed that its formation is 
historically predetermined the will of the people does not come into 
being mechanically, of its own accord. In the socialist State the for- 
mation of the will of the population is largely dependent on political 
education and the exposition of the political ends. This education and 
exposition are the obligation and the right not only of the patently 
political institutions. In the socialist State the volonté générale is 
shaped by the permanent interaction between the needs of the popu- 
lation and the political means and methods explored by the party. 
Both in the expression of the needs, and in the exposition of the 
trends in political-social evolution as explored by the party, the 
representative organs of state power have so to say a key position. 
The lower a grade at which the organ of state power operates, the 
more directly and crudely the manifestation of the needs of the 
population will appear. At the same time the more imperative the 
performance of the functions associated with the education and 
with the development of political consciousness of the population 
will become. 

Let us stop here for a moment. As has been explained in the pre- 
vious chapter, the term organ or agency of state power occurring in 
socialist constitutions since 1936, calls for a notional completion. 
(In fact each governmental organ disposes of some sort of power, 
and what is even more, state power, i.e. it has an imperium.) It is 
correct to include the term representative in it. However, at the pres- 
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ent juncture attention should be called upon the risk implied in the 
use of the term ‘representative organ or agency’ by itself. In the strict 
sense of the term the representative system is but the transmission 
of the will of those represented. The traditional sense of representation 
signifies the unidirectional obligations and activities of the represen- 
tative agencies: these agencies sum up the will of the population 
and express it in their normative Acts, whereas as has already been 
mentioned, in a socialist State the functions of the representative 
agencies cover more than this. The education and guiding of the 
people, moreover the enlistment of the population in governmental 
and social activities are equally important functions of these institu- 
tions. This is the reason why in Hungary and so also in other socialist 
countries the representative character is not the only characteristic 
mark of the National Assembly or of the local government councils. 

On the other hand the term state power demonstrates that what is 
required from these organs is the performance of the functions that 
have been established since the 1936 Constitution, viz. the two- 
directional relations to the working people, the alignment of the popu- 
lation behind the working class, the cause of socialism, etc. Thus the 
use of the term state power indicates also the adherence to the tradi- 
tions of the socialist construction of the State and not merely the 
association of these organs with such that dispose exclusively of the 
imperium. This is the reason why the joint use of both terms throws 
a light on the genuine and full functions of these organs. In the Soviet 
Union and in the majority of the people’s democracies of Europe the 
two terms have become almost inseparable in jurisprudence.® (Article 
78 of the Yugoslav Federal Constitution of 1963 calls the skupshtinas 


° Cf. e.g. Ya. N. Umanski, Cosemcxoe zocydapcmeennoe npaeo (Soviet Con- 
Stitutional law), Moscow 1959, p. 232; A. H. Makhnenko (editor), Tocy- 
Oapcmseexnoe npaso cmpax HKapodxoi demoKpamuu (Constitutional law of the 
countries of people’s democracy), Moscow 1959, pp. 97, 104 et ssq.; L. D. 
Voevodin, D. L. Zlatopolski and N. Ya. Kuprits, [ocydapcméennoe npaco 
cmpaxk HKapodxoit Oemokpamuu (Constitutional law of the countries of people’s 
democracy), Moscow 1960, pp. 115 and 130; Beér, Kovacs and Szamel, 
Magyar allamjog (Hungarian constitutional law), Budapest 1960, p. 234; K 
F. Sheremet, Der XXIII Parteitag der KPdSU und die Entwicklung der Sowjets, 
Staat und Recht 1966/9, pp. 1442-8. 
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organs of state power — moreover supreme organs of state power — 
and self-governing social organs.) 

As far as the representative organs of state power are concerned, 
the statement may be ventured that there is no conflict whatever 
between the principle and practice of the dictatorship of the proletariat 
and the universal, equal (proportional) suffrage. It should be noted 
that in the course of history, on a few occasions, the weight of the 
working class was increased in the socialist representative organs 
(reference to this has been made in connexion with the industrial 
constitutiencies established by the Soviet franchise law). The Polish 
electoral law of October 31, 1957 (whose effect extended to the people’s 
councils only) so to say reverted to the earlier Soviet system of 
industrial and territorial constituencies, and in Section 15 formed two 
types of constituencies, viz. territorial constituencies and industrial 
constituencies. The latter are established in the municipalities, urban 
districts, districts, settlements (for the workers of industrial, building 
and transport enterprises of major importance, irrespective of their 
domicile). Despite this system no dual vote was conferred on the 
voters of the industrial constituencies; the purpose of the institution 
was merely to create uniform industrial workers’ constituencies, which 
later on could become originators of political activities on a higher 
scale. The purpose of the state was to concentrate certain forces of 
the working class. Undoubtedly the Franchise Act threw out the 
idea of the institution of industrial constituencies merely in an expe- 
rimental form. This was borne out by the fact that in the course of 
the first elections called after the promulgation of the Act, only 
a small number of industrial constituencies were organized by the 
competent organs (the State Council, and the people’s councils 
of higher order). Eventually, in 1961, the industrial constituencies 
were abolished. On the other hand the Yugoslav constitutional law 
adheres to the system of dual representation, viz. the general (non- 
discriminative) representation of the citizens and representation by 
communities of work (cf. Articles 76 and 165 of the Federal Consti- 
tution). — It can be inferred here that such and similar experiments 
correct fhe universal and equal (proportional) representation so well 
established in the socialist States slightly only. 

The general system of representation may, however, be affected 
by two problems of suffrage (both of which are nowadays a rare 
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occurrence), viz. the possible survival of the multi-party system and 
the principle of indirect elections established in the constitution of 
the given State. 

Let us examine the influence of the multi-party system on socialist 
representation. — This analysis will not deal with the first phase in 
the evolution of people’s democracies; at that phase a socialist state 
organization could hardly be spoken of. On the other hand, the multi- 
party system is not characteristic of the second phase in the evolution 
of the people’s democracies; the multi-party system survived by mere 
exception only. Although in seven people’s democracies, in addition 
to the communist parties, also other parties operate officially, yet 
a multi-party system in the true sense of the term exists in Poland 
only. In all other States the functions of the various parties are far 
less significant. However, as long as the multi-party system existed 
in other people’s democracies, the situation was very much the same 
as is actually now in Poland. In the People’s Republic of Poland the 
elections take place in co-operation with the parties, however, under 
the auspices of the Front of National Union accepting the leadership 
of the United Polish Workers’ Party. The candidates are put up on 
the united, common list of the Front of National Union, and once 
elected they become representatives of the Front of National Union, 
in the same way as in Hungary of the Patriotic Popular Front. 
(Naturally this is valid in a secondary sense only, as in both Poland 
and the other people’s democracies the selection of the candidates is 
primarily the function of the electoral meetings, and the organs of 
the Popular Front cannot depart from the proposals of these meetings. 
The organs of the Popular Front are not bound to approve all pro- 
posals of the meetings, still the Popular Front organs have to put up 
the candidates from the panel proposed in the nominating meetings.)’ 
Voting for a uniform list of candidates in fact indicates that notwith- 
standing the survival of the multi-party system this is not a case of 
‘party representation’, but the representation of the working people 
in conformity with the principle which had taken shape in the Soviet 
Union already before the introduction of the Constitution of 1936. 


7 Cf. Clause (1) Sec. 30 and Clause (1) Sec. 31 of Act HI of 1966 as regards 
Hungary. (Naturally there are solutions departing from this in other socialist 
countries.) 
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In a socialist State the multi-party system still in existence by way of 
exception has no influence on the general basic principles of represen- 
tation. Direct representation prevails, i.e. no organization whatever 
is wedged between the electorate and the representative organs of 
state power. 

As regards the system of indirect elections, this has all but disap- 
peared in the European socialist countries after 1936. In the Asiatic 
democracies indirect election is known in the People’s Republic of 
China only. Accordingly the organs of state power of lowest grade, 
i.e. the regional settlement, urban district, and smal! municipal as- 
semblies of the delegates of the people are elected by the enfranchis- 
ed citizens, whereas all other representative organs up to the organ 
positioned on the highest summit of the political organization, i.e. the 
All-China Assembly of the delegates of the people are elected by 
grades, by way of indirect elections (Articles 56 and 23 of the Consti- 
tution). Hence the deputy of the highest representative organ of state 
power is at the same time also a member of the organ of lower grade. 
In this case the delegate is not simply a representative of the electorate, 
but at the same time also the deputy of the organ of lower grade to 
the one of higher grade. This fact raises no particular problems, 
as it does not detract from the delegate’s commitments to the electo- 
rate. However, the content of representation of the member of a 
higher organ of state power is of a dual character. Since for the 
creation of this organ several political Acts are needed (each delegate 
is elected by the enfranchished population, then the given organ of 
state power delegates, by way of election or voting, from among its 
own members those to be sent into the organ of higher grade) a 
series of obligations such as e.g. the obligation to render account, the 
observance of instructions, etc. arise from the representation by 
which the delegate is bound to each electoral body (to the voters 
themselves and to the representative agency). These surplus obligations 
add of course to the elements implied in representation, still essen- 
tially they make no difference whatever.—The principle of a limited 
indirect election as taken up in Articles from 165 to 167 of the Yugoslav 
Federal Constitution throws out altogether different problems. Partly 
the indirect representations of the skupshtinas of the federal republics, 
partly those of the municipalities and communities of work are 
coalesced here with the direct representation of the citizens, for the 
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Yugoslav principle of communities and that of Federation both have 
an interplay in the solution. 

The statement may be made that under the conditions of a socialist 
society neither the multi-party system nor indirect election influences 
the general basic principles of socialist representation. The most 
significant trait in the socialist representative system, i.e. the close, 
indissoluble bonds between the organs of state power and the working 
people at all grades, is characteristic of all socialist States. These bonds 
are socially and politically determined and cannot exist unless on the 
ground of the dictatorship of the working class, i.e. on the soil of 
construction of communism. The most natural and most solid way 
of transmission of the will of the working class, and the people as 
a whole, is the guiding activity of the pioneer troop of the working 
class, i.e. its party. This takes place in the very same way as the 
general determination of the direction of activities of anyone of the 
organs of state power, i.e. by way of the extensive exposition of the 
guiding resolutions of the party, the binding force of the norms and 
rules of the law of the superior legislative organs relying on these 
resolutions, and through the party-minded activities of the communist 
representatives or council members operating in the representative 
organs of state power. All this does not amount to some sort of a 
merger of the representative organs and the party organizations. The 
operation of the state organs influences the position taken by the 
party and its organizations, for the council system of the represen- 
tative organs of state power is the most extensive mass organization 
and in this manner is the most appropriate of all social mass organi- 
zations to collect the experiences and the ideas of the people on 
matters associated with state construction. (Here by state construction 
all activities, in the socialist sense of the term, are understood which 
are characteristic of the period of the construction of communism. 
Consequently, state construction in this sense implies the state- 
controlled development and management of economy and education, 
likewise a state-controlled social policy and public health.) Naturally, 
the problem of mutual relations between the party and the state and 
social organs can be best understood if the mechanism of the dictator- 
ship of the proletariat is analyzed in operation. 

So far the representative organs of state power, representation 
from the point of view of its contents and forms, have been studied 
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and now for a better understanding, a completion should follow, 
i.e., an attempt to reconsider that popular representation is translated 
into reality by the organs of state power as corporate organs, and that 
the expression of the fulness of popular sovereignty, i.e., popular 
representation in the strict sense of the term, comes within the com- 
petence of the National Assembly. (In this sense all other organs of 
state power would not be the organs of the representation of the people 
as a whole, but merely of a fraction of the people. The lower the grade 
at which the council functions—and this is the case also with the local 
agencies—the smaller this fraction will be. Still, it may be stated that 
also the local agencies are genuine representative organs, which per- 
form essential functions exactly in the settkement of problems of local 
importance and take charge of the representation of such needs of 
the local population.) 

What is of a great importance here is that the socialist discipline 
of constitutional law does not dim the representative functions of the 
members of the representative organs, i.e., of the particular delegates. 
In keen contrast with the ‘theory of absorption’ of bourgeois consti- 
tutional law, it is a generally accepted doctrine of socialist jurispru- 
dence that the obligations and rights of the delegates arising from 
representation are not absorbed by the rights and obligations of the 
representative agency. The representative character of the represen- 
tative organs of state power is for the greater part embodied by the 
representative activities of its particular members, while the concep- 
tion of representing the working people as a whole is manifesting in 
the institution of the collective body. There the opinions and will of 
the groups of the electors, the political line as demanded by them, 
are embodied through the instructions the particular delegates are 
given. The supreme organ of state power cannot be atomized, nor can 
anyone of the councils. No groups of their members, or a single 
member can take over the exercise of the rights following from popular 
sovereignty, or express the will of the whole corporation in a norma- 
tive form. At the same time the collective body does not dissolve or 
even up the functions of a single representative of the workers in the 
collective body. The delegates dispose of rights and have to perform 
the duties elaborated in the socialist discipline of constitutional law 
and defined in all their details in the legislation of each socialist 
country, many years before. 
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Socialist jurisprudence has been capable of resolving ostensible con- 
tradictions (which, however, under the circumstances of a bourgeois 
society are real ones) that from the point of view of the subject-matter 
of this book, and also in relation to the construction of the State, 
are of great significance: the expression—as complete as possible— 
of the will of the ruling class, the mandate, and responsibility of repre- 
sentatives, and the responsibility and general duties of representative 
organs. 
Studying the representative character of the institution will have to 
be completed by analyzing the position of the delegates as the carriers 
and partial realizers of the representation. This is the way how to throw 
a light on the whole system of representation of state power. Without 
studying two-directionally, one inevitably comes across one or another 
of the errors referred to above. So attention will in this case not be 
concentrated on the relations under constitutional law of either only 
the body of representatives, or exclusively the particular representa- 
tives or council members, which might entail a blurring of responsi- 
bility in relation to either the organ as a collective body, or the persons 
disposing of the particular mandates. 


3. LEGAL POSITION OF THE DELEGATES IN THE SOCIALIST 
STATE. THE IMPERATIVE MANDATE 


The members of the representative organs of state power are delegates 

who have to meet obligations partly to their electors, partly to the 

organ of representation whose members they are, as defined by con- 
stitutional law, or more accurately and in general by the constitu- 
tional charter. 

In the first place the question may be asked whether the relations 
between the representatives and the organs of state power or the 
electors remain the same, irrespective of whether the representatives 
are active in the supreme organ of state power, or in one of the 
local representative agencies. At first sight the problem appears to 
involve quantitative relations only. Still on closer examination it will 
be found that it has other aspects too. For the difference partly the 
fact is responsible that even in the rights of the representatives of the 
agencies on the summit of state power their membership to a repre- 
sentative body expressing the fulness of popular sovereignty is reflect- 
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ed. So e.g. the effects of an intervention of the member of the National 
Assembly differs from those of the intervention of a council member, 
whenever either of them submits a proposal of public interest on 
behalf of the electorate. (For instance, following a motion of the repre- 
sentative, the supreme organ of state power may at any time pass 
new legislation or introduce new rules; the motion of a member of 
a local government council will never entail similar consequences.) 

Still this difference is not the most characteristic trait in the position 
of the members of the agencies of state power. What is of greatest 
significance in this respect is the equally democratic, popular character 
of the mandate of the delegates, and all that is closely associated 
with this character. Namely, on the one part the obligations such 
as the active participation in the work of the representative agencies 
of state power, in the enforcement of their resolutions, discharge of 
the commissions of public interest of the electors, maintenance of 
relations to the population (reporting back, consulting hours, etc.), 
and on the other hand such important rights as the participation in 
passing resolutions, the right of questioning, other supervisory rights, 
the different forms of immunity, etc. In this respect there is a shade 
of difference only among the representative agencies of state power. 
(Differences may be shown mostly not here but among the legal sys- 
tems of the various socialist states. Still even those are insignificant.) 

From the foregoing enumeration it will be clear that a group of 
rights and obligations ties the delegate to the agency of which he is 
member, whereas another group will bind him to the electorate. 
A study of the ties between delegate and electorate is of primordial 
importance, as this is the only way to establish the legal character of 
the mandate. (Later on it will be seen that all this is exposed to 
influences from another side, viz. the legal relationship to the agency 
of state power.) 

For a socialist constitutional law this is one of the most vital prob- 
lems from the point of view of representative agencies. When on the 
ground of the thesis that socialist democratism is an objective regula- 
rity of evolution in the socialist State,® the close relationship between 


8 Essentially the same position has been taken by V. F. Kotok in his paper 
CounanuctTayeckHit WeMoKpatTH3M Cosetcxoro rocygzapctsa (Problems of the 
Soviet State and law), Bonpoce: cosemckozo zocydapcmea u npaea (editors P. E. 
Orlovski, I. V. Pavlov and V. M. Tchikvadze), Moscow 1957, pp. 118-23. 
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representatives and council members and their electors is recognized, 
then also the consequences of this relationship will have to be recogniz- 
ed throughout. And yet, when it is recognized that the delegates 
(a) receive commissions of public interest from their electors; (b) are 
bound to regularly report back to their electors of their activities 
(and of those of their organization); (c) may be recalled by the electors 
at any time—one is face to face with the known system of imperative 
mandate. However, in this matter opinions are not uniform in Hun- 
garian constitutional law. For example, Janos Beér in his textbook on 
Hungarian constitutional law, published in 1960, although he recog- 
nizes the responsibility of the council members in the first place to 
their electorate and all consequences thereof (obligation of reporting 
back, recall), yet refuses to recognize the imperative mandate. “The 
socialist State does not recognize the imperative mandate, which would 
paralyze the creative activities of the representative body, and which 
is not needed under socialist conditions’, he writes.® 

In our opinion it is exactly the obligations of the delegates which 
tend to prove that here we have the case of the fixed character of the 
representative system, or more closely, of the application of the 
limitative imperative mandate to the conditions of the socialist State. 
We have to remember that also in its early forms the limitative (and 
prohibitive) imperative mandate meant that the instructions of the 
constituents were binding exclusively on the delegate or representa- 
tive, and never on the representative body whose member he was. 
An instruction has no influence on the representative agency unless 
the majority of the representatives have uniform instructions (either 
for the general policy, as is the case with the imperative mandate, 
or in respect of certain questions, as with the prohibitive mandate). 
Some of the authors on the subject mistake the limitations imposed 
on the delegate with those of the representative body. In the event of 
a limitative mandate this difference is particularly striking, in fact 
by the mandate the representatives and council members are bound 
to follow a definite policy in the wider sense of the term. Hence the 
representatives and council members do not receive instructions in 
definite matters, but for the pursuance of a definite policy and, as an 


° Beér, Kovacs and Szamel, Magyar allamjog (Hungarian constitutional 
law), ‘Budapest 1960, p. 284. 
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addition—for a better discharge of everyday functions and the pro- 
motion of the ends of this policy—they are given commissions of 
public interests, to use a term of the Hungarian Council Act.?° Since 
in each socialist country council members and those of the supreme 
agencies of state power are at the same time delegates of a block 
or front operating on a socialist platform" (in fact in certain countries 
the eligibility of the nominees is examined by the front or block itself 
in the nominating meetings and only then the nomination is accepted, 
whereas in others the parties united in the front agree on the accept- 
ance of the nominees), the representatives follow the general policy 
of the front, which is in agreement with the will of the constituents, 
who in fact have cast their votes for the delegates of the front, indivi- 
dually or on a general list. By casting their votes the electors not 
merely elect a delegate, or even a panel of delegates, but at the same 
time approve the policy sponsored by the communist party, effectively 
assisted by the front which it leads. 

The representative or council member must in the course of his 
activities abide by the line of conduct defined at the election. However, 
in addition, the representative organ of state power is influenced by 
the resolutions which are passed in the meetings of the electors, and 
by which the delegates are invited to express the position of their 
electors in the session of the representative organ of state power, 
before its plenum. (Most of questions are coming into existence in 
this sphere.) As has already been mentioned Hungarian constitutional 
law defines this institution as a commission given in public interest, 
at least as far as council members are concerned. (There is no cor- 
responding institution as regards the members of the National Assem- 
bly.) The constitutional law of the Soviet Union calls the resolutions 
instructions (nakazy izbiratelei), or motions (predlozheniya) of the 


10 Clause (d) Sec. 28, Act X of 1954. 

In the Soviet Union the Block of Communists and Non-Party Members, 
in China the United Popular Democratic Front, in Poland the Front of National 
Unity, in Czechoslovakia the National Front, in the German Democratic 
Republic the National Front of Democratic Germany, in Bulgaria the Patriotic 
Front, in Rumania the United Socialist Front, in the Korean People’s Demo- 
cratic Republic the United Democratic Patriotic Front, in Vietnam the Patriotic 
Front of Vietnam, in Hungary the Patriotic Popular Front. 


117 











electorate.'? Notwithstanding the marked difference in their sense 
these latter designations for practical purposes have the same meaning 
as the Hungarian term, although the latter in a somewhat over- 
cautious form delimits the instructions of the constituents and their 
validity. This form of instructions of the electorate is in fact surround- 
ed by such high barriers that are erected of necessity. In the first 
place the instructions cannot come into conflict with the instructions 
of the electorate defining the general policy. Moreover, they have to 
appear as a supplement to these. For that matter the epithet ‘of 
public interest’ occurring in the term of the Hungarian Council Act 
is in every respect watertight. As a matter of fact the representative 
agencies of state power cannot be torn asunder into units directly 
representing the interests of each constituency. Beyond the interests 
of the working people (i.e. national interests) for a local representative 
organ of state power the delegate has to keep in view the local general 
interests. It is exactly for this reason that questions (interpellations) 
to be discussed later on, are extremely appropriate forms of the sub- 
mission of instructions or commissions of the electors. As a matter 
of fact on moving such commissions or instructions the representative 
himself may make sure whether the commissions in fact are of public 
interest, or merely representing group interests. It is exactly the 
strength of the Hungarian regulation that the delegate, although he 
is not independent of his electors even in matters of detail, has discre- 
tionary powers to decide whether the position taken by his electors 
is in harmony with public interest. When there is a conflict between 
the two he may, or is even bound to, refuse the representation of the 
will of the electorate. 

It is essential to recognize that in a socialist State the imperative, 
limitative mandate is the fundamental principle directing the activities 
of the representatives and council members. This mandate partly 
obliges the delegate to an observation of the general policy as defined 
by the electorate, partly makes it his duty to stand for the instructions 
of the electorate so to say supplementing the general policy and, 


12 Cf. the decree of the Presidium of the Supreme Soviet of the Soviet Union 
on the specimen statutes of the rural and settlement soviets of the workers’ 
delegates (Section 54) and a similar decree of the Russian Federation of July 
19, 1968 (Section 62). 
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provided they are of public interest, to submit them to the represen- 
tative agency of state power. 

Hence in opposition to the other position taken in the discipline 
of constitutional law we maintain that the presence of the right of 
instruction in socialist constitutional Jaw is the most positive, yet not 
the only, indication of the prevalence of the limitative-imperative 
mandate in the operation of the representative agencies of the socialist 
state power. It is not the only indication. A number of guarantees 
have sprung up in each socialist country of the term—so extensively 
used in political life—that “‘the representative is the servant of the 
people, of the constituents”. To mention the most important ones of 
these guarantees we would refer to the right of questioning (inter- 
pellation), the obligation of reporting back, recall (incompatibility), 
the calling the delegates to account, etc. 

Of these the right of question is not the most characteristic form. 
Still we mention it in the first place, for the reasons given earlier in 
this discussion. The right of question of the delegate is closely asso- 
ciated with one of the forms of control of direct representative democ- 
racy. In most of the cases the delegate wants to receive a satisfactory 
answer to the demands of his electors put forward in the form of 
a question. It is for this reason that the institution has been brought 
under regulation in each socialist country, not only in the standing 
orders or statutes of the supreme organ of state power, but also in 
the by-laws of local organizations.” 


13 Such and similar provisions are e.g. as regards the supreme representative 
organ of state power Sections 49 to 51 of the standing order passed by the 
National Assembly of the People’s Republic of Albania, of June 21, 1958; 
Sections 48 to 50 of the resolutions of the National Assembly of the Bulgarian 
People’s Republic of October 4, 1958; Sections 70 to 75 of the standing order 
passed by the Seym of the Polish People’s Republic of March 1, 1957, supple- 
mented on December 25, 1957; Sections 88 to 92 of the resolution of the Great 
National Assembly of the Rumanian Socialist Republic of December 22, 
1965; Sections 46 to 48 of the standing orders of the National Assembly of 
the Hungarian People’s Republic of August 2, 1956, as regards the local rep- 
resentative agencies of state power; Article 56 of the specimen statutes of the 
Soviet Union on rural soviets and those of settlements; Article 64 of the Act 
on Rural and Settlement Soviets of 1968 of the Russian Federation; Sec. 23 of 
Act 1763/1953 of the People’s Republic of Albania; Sec. 35 of the Act of Novem- 
ber 2, 1951 of the Bulgarian People’s Republic; Sec. 47 of Act No. 16 of 1958 
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Most of the regulations divide the right of question of the delegates 
into two types, viz. the question (interpellation) proper (essentially 
this is the equivalent of the Russian term zapros), which the delegate 
submits in the session of the representative organ, and information, 
which the delegate may ask from the executives of institutions subor- 
dinate to the council, outside the session. Although the latter is also 
an important method for the translation of the principles of govern- 
mental hierarchy into reality (to make the members of the representa- 
tive agencies of state power feel that they dispose of a right of super- 
vision) and for the activization of the delegate, still for a number of 
reasons the right of question proper is of greater significance. As a 
first reason we could mention that the right of question cannot be 
considered the exclusive right and activity of the delegate. This trait 
is obvious mainly in the statutes of the supreme organs of state 
power. In conformity with the standing orders of the Hungarian, 
Rumanian, Albanian, Bulgarian and Polish legislatures, in the exercise 
of the right of question, the rights and activities of the delegate and 
the representative organ are interlinked. Although the questions are 
submitted by the particular delegates, still the organizational frame- 
work is provided by the session. The delegate may rejoin to the reply 
given to the question. The supreme organ of state power decides on 
the approval or refusal of the answer independently of the rejoinder 
and its content (in the event of a refusal the session may put the 
answer on the agenda). The delegate ceases to be master of the process 
he has launched as soon as he has submitted the question (interpella- 
tion), and eventually the representative organ decides on its fate. 
It is by this way that the question or commission of public interest, 
in the majority of cases raised by the constituents, becomes an item 
of discussion or debate. Although there is no mention of this in the 
statutes or other provisions governing the local agencies, still, e.g. in 
Hungary during the latter years it has become an established practice 
to decide in the session of the council on the approval of at least 
such answers that are given to questions. 





of the Polish People’s Republic; Sec. 21 of the Act of January 17, 1957 of the 
German Democratic Republic; clause (d) Sec. 33 of the Rumanian Act on 
People’s Councils; clause (b) Sec. 15 of the Czechoslovak Act of 1967; further 
clause (e) Sec. 27 of the Hungarian Act X of 1954. 
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In this connexion attention may be called to a rather interesting 
and generally prevailing tendency in the institution of questioning, 
i.e. a certain intertwining of the duties and rights of the represen- 
tative organs of state power and those of the particular delegates. 
Without this intertwining no true mass relationship could be brought 
about in the operation of these organs. In this case the right of the 
representative organ amounts to a taking charge of the function 
entrusted to the representative. Henceforth the proper attendance 
to the requests of the electorate will cease to be the function of a parti- 
cular member of the organ, and become that of the plenum. For that 
matter this is evident from the fact that the statutory provisions, even 
those applying to the local agencies of state power, distinguish with 
utmost precision between the question and the collection of informa- 
tion outside the session (in this latter instance the representative 
organ undertakes no functions whatever in its capacity as a collective 
body). Thus the right to question is of importance for two reasons, 
viz. (a) because it is the appropriate form of the performance or sub- 
mission of commissions of public interest; and (b) because it provides 
a possibility for the transfer of commissions of public interest from 
the sphere of functions of the particular delegates to that of the deli- 
beration and decision of the collective or representative organ. — 
It should be remembered that statutory provisions nowhere expressly 
bind the delegates, representatives and council members, to restrict 
their addressing questions to the council or National Assembly, or to 
agencies directly subordinate to agencies corresponding to these, 
within the limitations of the instructions of the electorate only. The 
institution of questioning cannot be restricted to such a method. 
There is no need of a majority opinion or instruction by the electorate, 
moreover, not even of the information of a single elector in order that 
the delegate might interpellate. The delegate may address, and often 
even does, questions to the government, or one of its members, to 
the procurator general in the session of the supreme organ of state 
power, or to the general or specialized agencies of the council in the 
council meeting. In all events the delegate has rights going beyond 
this; among them the submission of the instructions of the electorate 
has been mentioned by way of example only. 

Another evidence of the system of the imperative mandate in the 
operation of the representative organs of the socialist state power is 
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the obligation of the delegates to report back. The constitutions of 
the socialist states without exception decree the obligation of the 
organs of state power to report back on one occasion, or two, in the 
year. This obligation is detailed in the statutes governing the local 
agencies of state power,‘ in that the council member has to render 
account not only of his own activities, but also of those of his council. 
Here the provision of the Hungarian Act X of 1954 deserves special 
attention. This act expressly provides that the council member is 
bound to render account also of how he discharged the commissions 
of public interest of the electors. When now the spheres of responsi- 
bility of the council member to his constituents should be delimited 
in the light of what has been set forth above, three distinct spheres 
will be discovered, viz. (a) responsibility for the performance of func- 
tions assigned to the member in the council or its agencies (these 
functions are not necessarily limited to inside work, but may extend 
to educational work to be done among the people, etc.); (b) particular 
responsibility for the performance of duties in respect of commissions 
of public interest. However, here there is no question of calling the 
member to account for a possible failure to achieve positive results 
(the performance of commissions does not depend wholly on the 
delegate; often financial difficulties, and even disagreement of the 
council may prevent the member from discharging the commission 
entrusted to him, even when otherwise he agrees with the electorate); 
(c) finally the responsibility of the council member in his own person 
for the good or bad work of the whole representative body. (In 
the latter case the intertwining of functions of the organ of state power 
and its member will again be manifest; the delegate will have to 
discharge not only his own duties, but he may have to fight in order 
that the other members of the organ similarly observe their obliga- 
tions, and not in the last resort in order that the organ itself might 
make use of its rights, and perform its functions as an organ of state 
power). 


14 Section of the Soviet specimen statutes; Sec. 67 of the Act of the Russian 
Federation; clause (b) Sec. 16 of the Czechoslovak Act; clause (3) Sec. 46 
of the Polish Act; Sec. 33 of the Rumanian Act; clause (g) Sec. 22 of the Act 
of the German Democratic Republic, and clause (f) Sec. 28 of the Hunga- 
rian Act. 
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In the same way as the constituents have transferred their rights 
(in the form of popular sovereignty) to the delegates through the act 
of election, and so brought to life the representative organs of state 
power, they may call the particular elected delegates to account for 
the operation of the representative body, and as will be seen sub- 
sequently, may even hold them responsible for a dereliction of duties. 
To the individual election, the creation of the collective organ by 
individual methods, there corresponds on the other side the scrutiny 
of the operations of the organ of state power—through an examina- 
tion of the activities of the particular delegates. This is the reporting 
of the delegates. 

The site of reporting is the meeting of the electors. The meeting of 
the electors which will be dealt with later on, is an institution of the 
enfranchised citizens organized under constitutional law, which 
embodies the will of the constituency at the nomination, at the report- 
ing back, and at the recall. (However, in all three acts the meeting 
operates differently, and in a different form.) One fact should be noted, 
namely that the meeting of the constituents does not mean the actual 
single convention of all enfranchised persons, or a majority of them. 
Technically it would be impossible to convene such a meeting in terri- 
torial units Jarger than a community. Here the case is of a Jarge 
number of meetings of the population, each attended by a small 
number of electors; these meetings put together make up the majority 
of the electorate. As regards the reporting back there are no provisions 
in any socialist country, which would establish a quorum for these 
meetings. However, it would by no means be a correct practice if 
either on the level of the National Assembly, or on that of the local 
council, reporting back took place in the presence of a fraction of 
the electorate only. The significance of the institution of reporting 
back would render a solution of this type unjustified and unjustifiable. 
for the purposes of an imperative mandate. In our opinion it appears 
desirable to organize the reporting meetings within the limitations 
of the constitutions or statutes in a way that these should be attended 
by the majority of the electorate and that the electorate should be 
given an opportunity to express its opinion of the operations of the 
delegate and the representative organ of state power. (Actually in con- 
formity with statutory regulation of today no legal obligation can be 
established in this respect.) 
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On this occasion the meeting of the constituents does not only 
record or criticize the activities of the past period, but gives new 
instructions to the delegate. However, the instructions or commissions 
of the electorate can never represent the position taken by a small 
group only. The delegate has to make it clear which layers of the 
electorate are in agreement with the motions brought forward in the 
meeting. As a matter of fact—by nature—the commissions of public 
interest must be in harmony not only with the general interests of 
the working people, but have to express the wishes of the majority 
of the population of the constituency, and not those of some sort of 
a minority. 

It is by this way that the system of reporting back has become one 
of the most important milestones in the operation of the represen- 
tative institutions. Alongside of many other—yet not so stable— 
occasions this systematic tie creates an atmosphere of confidence 
between the delegate (and the representative organ of state power) 
and the electors. When it is said that it is the organized character 
which imparts force to this tie, so in the practice of building the State 
the task will be to improve this stability of ties and eliminate from it 
the earlier contingent element. There is no need for further statutory 
regulation. Correct practice will help to settle earlier problems. 

One of the strongest evidences of the existence of an imperative 
mandate is the socialist form of responsibility of the representative. 
While the constitutional laws of the bourgeois countries recognize 
the responsibility of the representatives before their own conscience 
only, in the socialist countries they are responsible—in a natural 
way—to the electorate. (The delegate is a member of the representa- 
tive organ of state power, therefore his activities cannot be viewed in- 
differently by the representative body either. Thus, the representative 
organ too has to dispose of definite disciplinary means for a condem- 
nation of the inappropriate conduct of the delegate. However, for 
the purpose of the present study this is a problem of secondary impor- 
tance and therefore we shall revert to it only after the first question 
has been answered.) We may say that responsibility is omnidirec- 
tional. The delegate will come into conflict with his electors not only 
when he commits a socially dangerous act, i.e. an act infringing crim- 
inal law. A representative or council member may be held respon- 
sible also for the violation of the moral principles of the workers, 
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in fact his functions insist upon his standing on a high moral level in 
all respects. However, beyond this, the non-observance of the instruc- 
tions of the electors, the neglect of the duties of a delegate may also 
prompt the electors to raise the question of responsibility. This is the 
reason why the constitutions of the socialist states provide for prob- 
lems of responsibility of the delegates, and do so in general in con- 
nexion with the question of recall. 

In conformity with Section 142 of the Soviet Constitution of 1936 
the constitutions of most of the people’s democracies declare the 
possibility of the recall of representatives or council members at any 
time, provided that the majority of electors passes a resolution to this 
effect in the manner prescribed by statute. (Cf. Clause 2, Article 2 
of the Polish constitution; Sec.4 of the Bulgarian constitution; 
Part IV, Section 77 of the principles of the Yugoslav federal consti- 
tution; Article 61 of the Chinese constitution ;)° Sec. 5 of the Albanian 
constitution; Clause (3) Sec. 62, and Clause (3) Sec. 30 of the Hunga- 
rian constitution.) However, as regards the regulation of recall the 
constitutional provisions differ widely from one another. It should 
be noted that (what is of major importance for the following discus- 
sions) in the majority of the socialist countries the problem of re- 
call of the members of the supreme representative organ of state power 
by their electors has not been successfully solved. The problem has 
emerged not only where a general ticket is predominant. 

As regards the local government councils, here three types of recall 
may be distinguished: (a) recall by the open vote of the electors 
(in the meeting of the electors); (b) recall by the electors by secret 
ballot; and (c) recall by the corresponding organ of state power for 
and on behalf of the electors. These principal types are completed by 
a few variants (e.g. the need for the approval of the superior organ, 
the granting of a right of appeal, etc.). 

The first form is perhaps the most widespread. The statute of the 
Supreme Soviet of the Soviet Union of October 30, 1959 on the recall 


15 The article of the Chinese constitution, owing to the indirect system of 
election, conferred the right of recall only on agencies of the local popular meet- 
ings electing the delegates and the constituents of the towns not divided into 
districts, urban precincts. districts, districts of nationalities, and settlements, as 
far as the popular meetings are concerned. 
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of the delegates to the Supreme Soviet also introduces this system. 
Motions may be submitted by the central and territorial organs of 
the social organizations and associations to the Presidium of the 
Supreme Soviet. If in the opinion of the Presidium the motion is 
sufficiently substantiated, then a voting will decide. The meetings of 
the constituents decide by open vote, and before the meeting canvass- 
ing is allowed for both recall and against it. For the recall of the 
delegate the majority of votes of the electorate of the constituency is 
required. Section 62 of the specimen union regulation of 1962 on 
rural and settlemest soviets and a similar statutory provision enacted 
in the Russian Federation refer to a recall statute to be promulgated 
at a later date, still both regulations declare that the majority vote of 
the constituents is required for a recall of a delegate. In conformity 
with the practice established for several years, already the resolution 
decreeing recall has to be passed in the general meeting of the citizens. 
A similar provision has been taken up in the Czechoslovak suffrage 
act. Accordingly a proposal for recall is submitted by the National 
Front to the Presidium of the National Assembly, to the Presidium 
otf the Slovak National Council, or to the council of the competent 
national committee, as the case may be. Of this type of recall the 
Hungarian regulation appears to be the most elaborate. Sections 58 
and 59 of Act III of 1966 declare that on the initiative of the Presidium 
of the National Council of the Patriotic Popular Front, or of a com- 
petent local organization of the Front the meetings in charge of 
nomination may forward proposals for a recall. In like manner as 
the elections, so also recalls take place under the auspices of the 
Popular Front. (This organ forwards the proposal for recall to the 
council when it affects a council member. The council, or the com- 
mittee of the constituency convenes a public meeting, where the 
electors decide by an open vote on the recall.) For a decision on recall 
at least one half of the electors have to attend the meeting, and for 
the recall itself at least one half of the votes is required. 

An example for the system of recall mentioned in second order is 
the Polish Act of the 31st October, 1957 on the regulation of the elec- 
tion of the popular councils. Sections from 75 to 82 of the Act bring 
under regulation the vote by ballot in all its details. For a recall 
the organization or institution may submit a proposal that at the 
time of the election proposed the nomination of the delegate. The 
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mandates committee of the popular council institutes investigations 
in the course of which the delegate may plead his case. The council 
then decides whether or not the proposal should be submitted to the 
electors. For a resolution the presence of at least one half of the 
council members and at least two thirds of all votes cast by them is 
required. After the resolution has been passed the proceedings of 
recall begin. The voters of the constituency are called up to cast their 
votes. Voting takes place in conformity with the rules of election, 
but on the ballot paper there is only one question, i.e. whether or not 
the voter proposes the recall of the delegate. When the absolute 
majority of the electors vote for a recall, the mandate of the council 
member ceases.'® a 

A vote by ballot for recall has been decreed by the Yugoslav Act 
No. 13 of 1963. Sections from 156 to 182 of the Act contain rules 
going into the minutest details on the motion of recall, the inquiry, 
voting, and the order of voting. While the members of the organs 
elected by universal suffrage are recalled by the electors, those elected 
on the councils of the communities of work are recalled by the com- 
munal skupshtinas. 

Finally an altogether different method of recall of council members 
is that decreed by the council. This method is similar to the one to 
be discussed later, and has been enacted in Hungary as the institution 
of incompatibility. Section 39 of the Bulgarian Act of November 2, 
1951 on popular councils declares that a proposal for recall may be 
submitted by the nominating agency. The resolution is passed by the 
popular council whose member the delegate is. The council has 
a quorum when at least one half of the delegates is present. The reso- 
lution deprives the delegate of his membership, provided the resolu- 
tion is approved by the council of higher order (for a district council 
by the Presidium of the National Assembly). An essentially similar 
system has been introduced in the German Democratic Republic 
on the recall of the members of the People’s Chamber Act of 31st 
July 1963. In conformity with Sec. 19 the electors decide in a meeting 
convened by the competent committee of the National Front of 


16 Stanislaw Gebert mentions in his paper that there was not a single case of 
recall during the last parliamentary term.—Cf. Prawo wyborcze po nowelizacjy 
z. 1960 d. (The franchise after the novelization in 1960), Panstwo i Prawo 
1961, No. 3, p. 494. 
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Democratic Germany on the submission of a proposal purposing 
the recall of a member. The People’s Chamber or the competent body 
of popular representation decides on the recall of members. 

When now, irrespective of the procedure, the institution of recall 
is studied in any of the socialist countries, we will notice that recall 
is in the one way or the other associated with the act of the electors: 
either at the initiation of the act purposing recall, or at the decisive 
phase of preparatory work terminated by a resolution. This follows 
from the position of socialist constitutional law, according to which 
a recall is the reversal of the act of election: those are entitled to 
deprive the representative or the council member of his office who 
at the time of election raised him to this dignity, i.e. the constituents. 
(A departure from this principle had been in force in Hungary before 
the Acts [IX and X of 1954 were put on the statute book. At that time, 
owing to the system of a general ticket, the great fluctuation of mem- 
bership even in the local councils made the introduction of co-optation 
necessary. Since under this system the local agency of state power 
could confer the rights of a delegate on a non-elected citizen, obviously 
in the course of the traditional procedure of incompatibity the council 
could withdraw these rights from both an elected and a co-opted 
member. However, Acts IX and X of 1954 have discontinued this 
system, which was created by way of decree.) 

This trend of thought calls for completion. As has been clarifi- 
ed earlier, the bourgeoisie has deprived the idea of representation 
of its radical content by denying the existence of an imperative man- 
date and simultaneously also that of the right of recall. The classics of 
Marxis—Leninism considered the right of recall a minimum of socialist 
democratism,’’ and tied it up with the institution of the imperative 
mandate. Hence recall is considered a natural concomitant of the 
franchise only where the radical form of suffrage dominates, in a con- 
sistent form only in the socialist countries where the imperative 
mandate has been made an institution. Under these circumstances 
the right of the constituents must be considered the most important 
means of calling the delegates to account. Consequently the right of 
recall confirms the existence of the imperative mandate. The statutory 


1 V.1. Lenin, [Toanoe Co6panue Couunenuk (Collected works), Tom 32, Docy- 
mapctTBennoe M3yatenscrso Nonutuyeckoi JInteparypbl, Mocksa 1962, ctp. 118. 
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provisions governing the organs of state power sum up the primary 
causes of recalling of the delegates in the failure of the delegate to 
retain the confidence of his constituents, or to remain faithful to the 
platform on which he has been elected.7® So the right of recall follow- 
ing from the imperative mandate has become the most important 
guarantee of the responsibility of the delegate. 

As has already been referred to earlier, the representatives and the 
council members are not only delegates of their electors, but upon 
their election, simultaneously members of the representative organ 
of state power as a collective body. The dignity and the functions of 
a collective body makes the supervision of the acts and conduct of 
its members imperative. The representative organ of state power as 
the embodyment of sovereignty (i.e. the supreme organ of state 
power or part of it) cannot be denied the right to act as a disciplinary 
authority in respect of its members. (Immunity to be discussed in 
detail later expressly demands that the delegates enjoying a higher 
order of protection should in the first place be called to account 
by their own organ.) The question is, how far this disciplinary author- 
ity extends, and whether it implies the right of ousting the member 
from the representative body. 

On answering this question, although it is a matter of principle, 
an extremely practical consideration will have to be taken into ac- 
count. The question will have to be asked whether the institution of 
recall is the appropriate means to free the organ of state power of an 
unworthy member, who may even jeopardize its dignity. In our opi- 
nion the higher the elected organ stands in the hierarchical order and 
the greater a number of voters elect it, the more problems will emerge 
in connexion with the recall. (The situation will be the same even 
where the least difficulty will be encountered, i.e. at a vote by ballot.) 
Hence in our opinion, even in the total absence of a statutory regu- 
lation, wherever the protracted procedure of recall might be liable 
for a grave moral damage to the representative agency of state 
power, the disciplinary authority of such an agency should be exten- 
ded even to a deprival of the mandate. 

This statement can in no circumstances be construed so as to the 


18 For example, Section 39 of the Bulgarian Act on people’s councils and 
Section 70 of the Act of July 19, 1968 of the Russian Federation. 
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approval of the extension of disciplinary proceedings to the prejudice 
of the right of recall. A precise elaboration of the forms of recall is 
a significant task for the legislative organs of the socialist states, 
in fact this is one of the methods of the reinforcement of socialist 
democratism. The main objective is to contrive methods how at the 
councils of higher order, or at the supreme representative organs of 
state power, where a member is elected by a large number of electors, 
the procedure of recall can be simplified and sped up without reducing 
the chances of the population to institute a debate on the matter. 
(As a matter of fact it is exactly this that is missing at a vote by ballot, 
and therefore it is to be feared that the interest of the population in 
the matter will not rise to the desired degree, and therefore the 
electors will take part in the voting in small numbers only.) It would 
be an advancement in the future if in the course of the procedure of 
recall the social organizations were to a greater extent invited to 
a participation in the debate and decision (or at least in the preparatory 
work) on these problems. 

Reverting to the disciplinary authority of the representative organs 
of state power it has to be pointed out that this authority relies on the 
fact that the organ embodying popular sovereignty necessarily purges 
its ranks of unworthy elements. In this statement special stress is 
laid on the presence of sovereign rights as to the organs of state 
power, whatever name may have been given to an institution 
(recall, withdrawal of the mandate, incompability, etc.). The Soviet 
provisions do not include this right for the soviets. On the other 
hand in the majority of the legislations of the people’s democracies 
provisions have been taken up authorizing the representative organs 
of state power to withdraw or annul a mandate. This may be explained 
by the fact that in the Soviet Union the traditions of recall are deeper- 
rooted than elsewhere. At the same time the absence of a statutory 
regulation does not mean as if in earlier years co-optation had not 
been of frequent occurrence, and consequently also the withdrawal 
of the mandate, in the practice of the Soviet organs. 

Of all statutory regulations enacted in the people’s democracies 
the Polish franchise order of December 22, 1960 is perhaps the clearest. 
This order speaks of the problem as the ‘withdrawal of the mandate’. 
According to Articles 73 and 74 of the order, the people’s councils 
may deprive the council member of his mandate. The reasons for 
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deprival had already been defined in the earlier order. Among these 
are e.g. a conviction of council member for a criminal act committed 
for the sake of gain, or an infamous motive, the grave violation of 
his oath; conduct conflicting with the dignity of his office etc. The rele- 
vant resolution cannot be valid unless the council member has been 
given an opportunity to plead on his own behalf, or explain his acts 
or conduct. For the validity of the resolution of the councils operating 
on the lowest level the approval of the district council is required. 
The member has a right of appeal against the decision of the people’s 
councils. Hence the procedure conforms in every respect to the theo- 
retical considerations, it reflects the relationship of the people’s 
councils to their members. The designation of the institution, i.e. 
withdrawal of the mandate, is also accurate here. The Bulgarian and 
German systems of recall mentioned earlier will have to be consider- 
ed rather the disciplinary authority of the councils or the supreme 
representative organs of state power. In fact the functions of the 
electorate are insignificant here, and the resolution on the withdrawal 
of the mandate is passed by the organ of state power itself. It is only 
on account of the designation that both systems have been included 
in the category of the institution of recall. 

Incompatibility as referred to in clause (3) Sec. 11 of the Consti- 
tution of the Hungarian People’s Republic undoubtedly belongs to 
a type of the withdrawal of the mandate. The institution was later on 
developed by Resolution No. 3 of 1955 of the Presidential Council 
of the People’s Republic— in respect of local governmental councils. 
Before proceeding to a detailed analysis of this Resolution we should 
like to add a few comments to the term itself. It is a known fact that 
incompatibility in the parliamentary system of the bourgeois States 
is the last formal remnant of the Montesquieuian theory of a separa- 
tion of the branches of power. Among the cases of incompatibility 
of earlier Hungarian public law those of official subordination and 
incompatibility of personal interestedness relied on the fiction that 
the representatives (in a bourgeois legislature where the head of the 
government is the leader of the majority or the coalition, or the head 
of the party leading the coalition) could be independent of the govern- 
ment. (There was a departure from this principle in the institution of 
criminal incompatibility, or the incompatibility of a go-between.) 
In the Hungarian People’s Republic, in like way as in other socialist 
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countries, incompatibility in the earlier sense is out of the question. 
Therefore the choice of the name was by no means a lucky one. 
Undoubtedly the legislator was looking for a traditional name 
of established currency at the creation of the constitution in order 
to express that the activities of the delegates, representatives as well 
as council members, had to be scrutinized in the light of moral and 
legal requirements higher than those valid for the ordinary man in 
the street. Unfortunately, the name ‘incompatibility’ has a rather 
disturbing effect exactly on those in whom it calls forth the memory 
of days begone.) 

We can but agree with Janos Beér, when he explains that under 
socialist conditions the sense of ‘incompatibility’ is something alto- 
gether different.1® The institution which in the constitutional regu- 
lation has received the name incompatibility is therefore not the 
incompatibility of the days before the Liberation of this country in 
1945 and cannot be considered related to the institution still living 
in bourgeois states. It is related to the right of the representative 
organs of state power of the socialist States by which these organs 
may deprive their own members of their mandates. 

The above quoted Resolution of the Hungarian Presidential Council 
on the incompatibility of the council members is an accurate and useful 
legal rule for the very reason because here an attempt has been made 
to seperate the procedure of incompatibility from that of the recall. 
In Section 3, the Resolution declares that “‘the termination of the 
mandate of the council members unworthy of confidence is in the 
first place and in general guaranteed by the right of the electors to 
recall the members of the council in conformity with the law’. The 
rule considers moral unfitness the most important criterion of incom- 
patibility, and by way of example enumerates a few cases (commission 
of an indictable offence, culpable opposition to the political order, 
or the rules guaranteeing civic discipline). Hence no procedure of 
incompatibility can be instituted against a council member who does 
not perform his functions or meet his undertakings to the electorate. 
In this case a procedure for recall has to be instituted. As for the pro- 
cedure of incompatibility it is to note that at least at the preparatory 
phase the competent territorial local committees of the Patriotic Popu- 


19 Beér, Kovacs and Szamel, Op. cit., p. 297. 
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lar Front or mass organizations may join in the proceedings through 
their leading organs. They may give notice of the existence of in- 
compatibility. The resolution is passed by the council (the method of 
passing the resolution is uniform with that in force for other procedures) 
after the ad hoc committee of incompatibility has tabled its motion. 
The rules on the resolutions may be considered the most interesting 
part of the procedure of incompatibility, as in these rules several forms 
of a participation of the electorate have been laid down. In addition, 
the council partly may dismiss the notification, partly warn the council 
member of the incorrect nature of his conduct, activities or negligence, 
Le. it may establish the existence of incompatibility, and consequently 
decree the termination of the mandate of the council member, or else 
the council may refer the case to the electorate for further action. 
In this case the resolution of the council decrees that the case has to 
be submitted to the meeting of the electors in order that they might 
decide on the recall of the member. This in fact terminates the pro- 
cedure of incompatibility, and changes over to one of recall. This is 
in particular of necessity when such facts come to light of the council 
member that come within the competence of the electors, and are not 
in conflict with the rules of incompatibility. However, this is not the 
only method of inviting the electorate to a participation. Section 11 
of the Resolution declares that resolutions of the council decreeing 
a warning to be given to the member, or establishing his incompati- 
bility, must be made known to the electorate of the constituency. 
In this case the electors cannot amend the resolution. 

There is a striking difference between the Polish and the Hungarian 
methods inasmuch as the Hungarian regulation does not recognize 
the right of appeal by the council member. An unrestricted right of 
appeal, against a decision of the representative agency of state power 
is not in all circumstances advisable. Particularly not when the legal 
rule, like e.g. the Polish regulation, with an almost exaggerated caution 
insists on a qualified majority for the act. On the other hand the 
Polish regulation applies exclusively to members of the people’s coun- 
cils and does not affect the Seym. Again the Hungarian constitutional 
regulation applies in the first place to the members of the National As- 
sembly, and this in its standing orders of the 2nd August, 1956 includ- 
es a few statements on incompatibility. However, there are no provi- 
sions in the standing orders on the possible content of the resolutions, 
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so it can be inferred that only two types of resolutions may be passed, 
viz. the one dismissing the notice, and the other establishing the exist- 
ence of a case of incompatibility. In the National Assembly the pro- 
cedure has to take place in conformity with the standing orders and 
not with the Resolution of the Presidential Council quoted earlier. 
There is no reason whatever for the application of the Resolution of 
the Presidential Council beyond the provisions of the standing orders.”° 

The two most important forms of calling the delegates to account 
have been discussed above. The recall and the withdrawal of the 
mandate by the representative organ of state power do not bar other 
methods of calling a delegate to account. In fact there may be acts 
of a lesser significance than those which have been specified in con- 
nexion with the recall or withdrawal of the mandate. A variety of 
hues and shades ot responsibility will be encountered in the course 
of activities of the council member or representative. As regards 
acts of minor importance, which call for moderate disciplinary meas- 
ures only, their settlement comes within the competence of the repre- 
sentative organ of state power, for the very reason because here 
disciplinary procedure will entail in the majority of instances reprisals 
for activities conflicting with the rules of the corporation. It is a 
characteristic feature of the standing order of the National Assembly 
that Sec. 35 refers to its competence the exclusion from the session 
of the member displaying an attitude unworthy of the National 
Assembly. Essentially the same is decreed in Sections 24 and 23 of 
the Presidential Resolutions Nos 16 and 17, respectively, of 1954 in 
the case of the council and council members. Article 9 of the standing 
order of the Polish Seym of March 1, 1957 extends the disciplinary 
proceedings to members who neglect their duties as members, or 
deport themselves in a manner unworthy of their dignity. In this 
case the mandates committee institutes investigations and then sub- 
mits its proposal to the Seym. As an outcome of the proceedings the 
Seym may exclude the member from a session, or even more. Obvi- 
ously, only disciplinary cases of minor importance are treated in this 
form and there can be no question of a case which would injure the 
dignity or interests of the supreme representative organ of state power 
in any graver manner. 


20 In this respect we cannot agree with the opinion set forth by Beér, Kovacs 
and Szamel, Op. cit., p. 298. 
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Other problems of responsibility will not, however, establish a rela- 
tionship between the delegate and the electorate or the representative 
organs of state power. A possible financial liability will thrust into 
prominence the procedure of a civil court, whereas criminal liability 
call the criminal court into action. In the majority of the socialist 
representative organs, criminal proceedings are preceded by proceed- 
ings of immunity, which will be discussed later. The problem of finan- 
cial and criminal liability goes beyond the scope of the present study, 
so it will be ignored here.”! 

On summing up what has been set forth in this section the conclu- 
sion appears to be justified that in a socialist State, in a representa- 
tive organ of state power, it is the imperative mandate that establishes 
ties between the delegates and the electorate. The guarantees are the 
instructions of the electors (commissions of public interest), reporting 
back, recall and indirectly the right of question (interpellation). 
Beyond these there are certain others to which the analysis will have 
to be extended whenever it is intended to segregate problems such as 
the responsibility of the delegate from those associated with the 
imperative mandate. We have by no means exhausted the problems 
associated with the legal position of the delegates. All that has been 
discussed so far has merely served to substantiate that in a socialist 
State the imperative mandate is dictated by necessity, and that the 
conclusions associated with it will have to be drawn separately in 
each case whenever it is intended to define the position of the rep- 
resentative organs in the state organization. 


4. SYSTEM OF CONSTITUENCIES. THE TERM OF THE DELEGATES’ 
MANDATE AND OF THE OPERATION OF THE REPRESENTATIVE 
ORGANS OF STATE POWER. SAFEGUARD OF THE DELEGATES’ 
RIGHTS 


For a closer study of the representative system a few further prob- 
lems have to be settled that are omitted in the previous section. 
In fact when studied only loosely, these problems come into contact at 
several points with the principal question discussed before. 


71 See Otto Bihari, A tandcsok bizottsdgai (Committees of the councils), 
Budapest 1958, pp. 85-7, where this set of problems is analyzed in respect of 
the committee members. 
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There is complete unity in the questions of principle of the franchise 
in the socialist countries. There is no difference in that suffrage is 
universal equal (proportional), and that there is secret ballot. (In 
the Polish system, for a few years only, the industrial constituencies 
figured as exceptions. There is a unique system of indirect elections 
in the People’s Republic of China, where building of socialism is in 
progress on a vast area and under highly complex social conditions. 
Here direct elections would involve problems which could hardly 
be tackled.) On the whole the statement may be ventured that with 
insignificant exceptions the electoral systems rely on uniform prin- 
ciples in the socialist world. There may be differences in the proce- 
dure affecting minor details, however these derive in most instances 
from the size of the territorial units. 

The only difference of significance exists in the system of consti- 
tuencies. In general two principal forms of constituencies have devel- 
oped in the socialist states, with a few variants. The method of 
solving the problem of the electoral system in a particular country 
may have an influence on other matters of importance, such as the 
calling the council member (or the representative) to account, or 
the work in the constituency, reporting back, and even the recall. 

It is generally known that in a bourgeois State in elections based 
on the single-member principle, i.e. where a simple majority may 
decide the issue, often the minority may win. So that the representa- 
tion of the parties in the legislature may be wholly distorted compared 
with the proportion of votes cast for them. The proportional system 
of election is relatively more democratic and just. Here single-member 
constituencies are out of the question, so that votes have to be cast 
for a general ticket with several candidates on the panel. This system 
may come into consideration when in a given bourgeois country 
there are several political parties, where rather the representation of 
the parties is essential. (Here the term relative democratism only 
implies that a suppression of the smaller parties is not possible and 


that there are fewer opportunities of gerrymandering and other 
tricks.)”” 


22 It should be noted that in Hungary the two elections that took place after 
the Liberation, when the parties took part with separate lists (1945 and 1947), 
were based on the proportional system. 
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However, in the socialist states the existence of direct representa- 
tion and non-existence of multi-party elections usual in the bourgeois 
world, bring about radical changes in the situation. Also we have 
to remember that the equal (proportional) suffrage in these countries 
puts a stop to the distortion of majority opinion, and provides means 
for a just representation. At the same time in the socialist countries 
the objective is to achieve as close relations as possible between elec- 
torate and delegates. This end is served by fixing a relatively low 
number of electors per delegate in the franchise laws. Consequently, 
in comparison with the number of members of a bourgeois legisla- 
ture or local government body, the number of members of the repre- 
sentative organs of state power ina socialist country is relatively high. 
Bearing in mind this condition the system of constituencies has to 
be viewed from an aspect differing from that of a bourgeois state. 
What may be said in this connexion is that the earlier rules are not 
necessarily applicable under the new conditions in Hungary. For 
the time being let us not infer anything further. 

Of the two systems of constituencies the first is that of a single- 
member representation. The oldest traditions of this system are known 
to have existed in the Soviet Union. In fact the early system of open 
vote had brought into life this simplest form in the Russian Federa- 
tion: one constituency-one member. The franchise rules actually 
in force mostly sponsor this system. So Sections 24 and 25 of the 
decree-laws respectively of the Soviet Union of January 9, 1950 
and of the Russian Federation of December 11, 1950 on the election 
of the Supreme Soviet expressly declare that each constituency elects 
a single member only. From Section 125 of the decree-law of October 
2, 1950, amended on December 11, 1954 of the Russian Federation 
on the election of the local soviets the conclusion may be drawn 
that the single-member constituency is a rule also for local agencies.” 
Similarly a single member is elected for each constituency under 
the Bulgarian Act of February 12, 1953 (Section 25). The Hungarian 
franchise law, in Sections 12, 13 and 50 of Act III of 1966 lays down 
the system of single-member constituency. This is of interest all 


23 As a matter of fact the law refers to the case when none of the candidates 
gains the absolute majority and polling has to be repeated for the two candi- 
dates who have obtained the largest number of votes. 
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the more because the earlier franchise law favoured the general 
ticket for both the local government councils and the National 
Assembly, and the elections to the latter took place on a general 
ticket for many years.—What are exactly the advantages of the 
single-member constituencies? In the first place the territory in which 
the member has to transact the business arising from his function is 
relatively smaller. A single delegate is associated with the electorate 
of a given area; he may be entrusted with commissions of public 
interest and his responsibility cannot be shifted to another person. 
The member has to report back to the constituents of his election 
district, the procedure of recall can be simplified and no appreciable 
difficulties will arise. Obviously the advantages of the single-member 
representation are manifest mostly in organs of a lower order and of 
limited competence. These are the places where direct representation 
with all its concomitants is realizable most (here only the close forms 
of the relations to the population should be remembered). 

The other form is that of the general ticket. There are systems 
where the list has to be approved or rejected wholesale, and here 
also substitutes are elected. On the other hand there are socialist 
countries where certain names may be struck off the general ticket, 
and the candidates of a definite number for who the largest number 
of votes have been polled are considered elected (e.g. the system 
introduced by the Polish Act of December 27, 1957). In all events 
several members are elected in the constituency and not a single 
one. In Poland where the general ticket is in force for the election 
to the Seym as well as to the people’s councils, the State Council 
establishes the number of mandates. The numbers of representatives 
to be elected for a constituency varies between 4 and 9 in most cases.”* 

In the light of what has been set forth so far no objections can be 
raised to the continuation of the proportional system when it comes 
to elect the supreme representative organs of state power. Still in 


*4It is characteristic that Stanislaw Gebert in his paper Prawo wyborcze 
po nowelizacjy z 1960. r (The franchise after the novelization in 1960) recog- 
nizes the advantages of single-member constituencies on the ground of the 
“‘closer relations between the delegate elected in the given constituency and 
the population”, still he sponsors the proportional system by emphasizing the 
need for a better harmony between the united front and the representation; 
Panstwo i Prawo 1961, No. 3, p. 490. 
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most instances traditions left over from the past may be quoted in 
favour of the system rather than common-sense reasons. In the 
countries where all consequences of electoral democratism are 
accepted wholesale position has been taken in favour of the single- 
member constituency.— Although there are no prohibitive provisions 
in the suffrage laws in the socialist countries, no separate lists or 
parties are put up for election. Everywhere nominees or lists represent- 
ing the block or front, and its political programme are proposed to 
the electorate. Consequently, no lists are needed figuring as guaran- 
tees at proportional voting. What is more essential is the promo- 
tion of a close relationship between the delegate and his constituents. 
This being namely one of the conditions of direct democracy and 
of the invitation of the population to participation in governmental 
work. Therefore on principle and on practical considerations the 
reinforcement of the system of single-member representation is recom- 
mended also in the socialist States. 

To this exposition another supplementary statement has to be 
added. In certain socialist countries the practice has become estab- 
lished that as many candidates are proposed as may be elected in 
the respective constituency. Hence the constituents merely decide on 
the acceptance or refusal of the candidate. However, it should be 
remembered that this is mere practice, or constitutional tradition, as 
Kotok writes. There are no traces of this method in the suffrage 
laws; on the contrary, the rules governing local elections in the 
Russian Federation quoted above declare: “When none of the 
candidates polled the majority of votes...” etc. (Section 125). In 
this connexion Kotok contends that “the regulation governing the 
elections to the supreme and local representative organs decrees that 
in each constituency several candidates may be put up, still, according 
to the established custom only a single candidate is nominated in 
each constituency.” However, we should not say that this is the ge- 
nerally recognized position of socialist constitutional law. The opin- 
ion which is making headway in wide circles is rather in favour of 
the introduction of such single-member constituencies with several 


23 Cf. V. F. Kotok, A népképviselet és a kézvetlen demokracia kapcsolata- 
nak fejlédése a Szovjetuniéban (Evolution of the mutual relationship between 
popular representation and direct democracy in the Soviet Union), Jogtudo- 
mdnyi Kozlony 196], No. 3, p. 149. 
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candidates are proposed, wherever the need arises for it; particularly 
at the lower-grade representative organs of state power. This would 
cause no serious problems even if the present system of election 
remains in force. This position is reflected in Section 41 of the 
Rumanian electoral law governing the elections to the Great National 
Assembly and the people’s councils, and even more emphatically in 
clause (2) Sec. 28 of Act III of 1966 of Hungary.” 

It can be inferred that there is no uniform regulation in the socialist 
States concerning the details of the election of the members of the 
representative organs of state power, although there is a uniformity 
in regard of the basic principles. The system of single-member con- 
stituencies with a single candidate—or several—may be proposed, 
may be considered predominant and best suiting the ends of the so- 
cialist constitution of the State. This system in fact creates the maxi- 
mum of technical possibilities for close ties between constituents and 
delegates. 

As regards the question of the term of the mandate of the delegate, 
this is significant insofar that the delegates enjoy their rights and 
have to discharge their functions as such between the two dates, viz. 
the conferring of the mandate and its termination. It is only within 
this period that the delegate can act as member of the representative 
organ of state power. For this reason the definition of the starting 
and terminating dates is of considerable importance. It is relatively 
easier to establish the former date; in fact the functions of the delegate 
are beyond doubt tied to the act of election, and currently the law 
and jurisprudence of the socialist States do not recognize co-optat- 
ion as a method of partial or wholesale creation of the representative 
organs of state power. 

Constitutional law may designate three dates as those establishing 
the starting date of the functions of the delegate, viz. (a) the time 
of closing the polls, i.e. when the constituents have actually conferred 
their rights arising from popular sovereignty on the delegate; (b) the 
date of the presentation of the mandate, and finally (c) the date of 
confirmation of the mandate by the mandates committee, i.e. the 
date of creation of the representative organ of state power. An 


26 Cf. O. Bihari, Hungary’s New Electoral Law. The New Hungarian Quar- 
terly VUI, No. 26 pp. 100-3. 
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analysis of the three possible answers to the question is the subject- 
matter of the following discussion. There may be arguments in 
favour of all three; however, at each of them difficulties will also 
be encountered. 

It speaks in favour of the first assumption that the functions of 
the delegate are in reality created by the act of voting. With the closing 
of the polls the expression of the will of the electors may be considered 
terminated. When the majority of the electors has cast its votes, and 
more than one half of the electors going to the polls have cast their 
votes for the candidate or the list, this may be construed as an expres- 
sion of the confidence of the electorate and as the transfer of their 
rights arising from popular sovereignty on their part. However, the 
fact is established by a separate official act at a later date. Until an 
official declaration of the fact has not yet taken place, in reality the 
representative or council member cannot avail himself of his rights, 
nor can he be called on to perform his functions as a delegate. 

After closing the polls the results of voting have to be established, 
and laid down in minutes, to be followed by the presentation of the 
mandate. This latter act is the closing of the electoral procedure in 
the proper sense. The official declaration of the results of polling 
and the presentation of the mandate of the constituency to the dele- 
gate take place at the same time. The act of election appears to be 
perfect. The only difficulty is implied in the fact that in each socialist 
country the scrutiny of the results of polling, incidentally not by an 
extraneous organ, but by the plenum of the representative organ of 
state power, figures as a constitutional guarantee. What is the case 
when the mandates committee finds that the declaration of the results 
of polling by the election committee was not correct, and any of the 
conditions required for the validity of election has not been met? 
There is no doubt that the act of the election committee is null and 
void, and so not from the date of the decision of the mandates com- 
mittee of the representative organ, but from the very outset, from the 
date of election the person concerned cannot be considered delegate. 

On the other hand it is evident from the statutory provisions that 
the act of the mandates committee of the representative organ of 
state power does not create the mandate of the delegate, but merely 
establishes or checks its validity. The representative organ has in 
fact a significant role only when it pronounces a statement in the 
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negative. As a result of this statement the mandate of the delegate 
fails to come into being—with retrospective force. Otherwise the 
statement is not of a constitutive character. Hence the date of the 
decision of the mandates committee cannot be considered the begin- 
ning of the term of the mandate. Eventually there remains, in complete 
harmony with the relevant literature of constitutional law?’, but to 
put the date of the origin of the mandate to the closing of the polls, 
or to the presentation of the mandate. Still, there are certain conditions 
to be clarified. Hungarian electoral procedure has developed in a 
sense that on the mandate the date of polling and not of presentation 
is entered. So in Hungarian practice the problem has been simplified 
insofar that the date of the mandate coincides with the date of polling. 
The date of the presentation of the mandate is not established officially. 
In this case the date of the origin of the electoral mandate has to be 
transferred to the day, or more precisely, to the closing of the polls. 
In the event the two terms do not coincide (this is defined by the electo- 
ral rules and the practice attaching to it in the given State), in our 
opinion, the date of the presentation of the mandate has to be consid- 
ered the beginning of the electoral mandate. For though the candi- 
date cannot even be nominated without his previous consent, the 
mandate is made known to him by its presentation. 

In this connexion in the first place we have to remark that the pres- 
entation of the mandate presupposes the votes polled legally and in 
the statutory proportion, i.e. the presentation of the mandate refers 
back to the fact of polling. We may even say that the presentation 
of the mandate is tied to a resolutory condition. When the mandate 
of the representative is not verified, then this decision of the man- 
dates committee will as a condition of avoidance entail the termination 
of the mandate. On the other hand the condition points ahead to 
the decision of the mandates committee, which after the event con- 
firms the legality, lawfulness and correctness of the presentation of 
the mandate. This explains the position that the negative decision of 
the mandates committee avoids the act of the electoral committee 
ex tunc and not ex nunc. If the condition of avoidance were missing 
no such conclusion could be drawn. We should be forced to agree 
to an ex nunc nullity, which from all points of view would involve 


27 Cf. Beér, Kovacs and Szamel, Op. cit., p. 284 (by J. Beér). 
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a number of complexities, and mean the legalization of an unlawful 
act even though for a transient, short period only. 

All this confirms that for the perfect acquisition of the mandate of 
a representative the completion of all three acts is needed: the closing 
of the pools in the proper manner and with the proper result, the 
presentation of the mandate, and finally the confirmation of the valid- 
ity of the mandate by the representative organ of state power. 

The beginning of the functioning of the members of the represen- 
tative organ of state power has been established in this sense; ho- 
wever, it does not follow that the same date of beginning has to be 
accepted for the representative organ or body of state power as a 
whole. This statement is supported by a fact to be analyzed later on, 
i.e. the legally organized scope of the activities of the representative 
organs. As a matter of fact it is not argued that under the law of 
most of the socialist States part of the delegates dispose of their rights 
and have to discharge their duties as delegates in the event of the 
dissolution of part of the representative agencies of state power 
(e.g. the members of the Presidential Council of the Hungarian 
People’s Republic or the members of the executive committees) until 
new elections are called. However, this merely means that there may 
be a period when a delegate is member of an organ of state power 
which has ceased to exist, or has not yet been formed, i.e. there are 
delegates while there is no representative body, or in other words 
there are already delegates, whereas the representative body is still 
non-existent. Clause (5) Sec. 18 of the Constitution of the Hungarian 
People’s Republic decrees that the Presidential Council of the People’s 
Republic has to convene the elected National Assembly within a 
month following upon the election.”® During this term there are already 
elected delegates, still there is no National Assembly. (A similar situa- 
tion exists in respect of the councils in the period between elections, 
the presentation of the mandate and the first session of the council.) 


28 Section 55 of the Constitution of the Soviet Union has fixed this term 
with three months (similarly also Section 39 of the constitution of the Russian 
Federation, the constitutions of the union and autonomous republics, Section 
46 of the Rumanian Socialist Republic, Section 60 of the constitution of the 
Albanian People’s Republic); on the other hand Article 17 of the Constitution 
of the People’s Republic of Poland stipulates one month. 
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Sections from 3 to 6 of the standing orders of National Assembly define 
the first functions of the constituent assembly. These are as follows: 
(a) the session is opened by the President of the Presidential Council 
of the People’s Republic; (b) the chair is then taken over by the 
chairman by seniority; (c) election of the mandates committee; 
(d) scrutiny of the mandates of the members of the mandates commit- 
tee; (e) resolution in the matter of mandates; (f) election of the digni- 
taries of the House. Essentially the same procedure is followed in 
the first section on the first session of the councils. (Similar provisions 
have been taken up in the standing orders of the Bulgarian, Rumanian, 
and German legislatures.) At which act may now the National Assem- 
bly be considered constituted? Two moments offer themselves, viz. 
the opening of the session itself by the President of the Presidential 
Council of the People’s Republic, or the electoral act following upon 
the verification of the mandates. In our opinion the National Assembly 
may be considered constituted with the act of opening. From this 
moment the National Assembly discusses business and passes reso- 
lutions in a collegiate form. A resolution of this sort is e.g. the elec- 
tion of the mandates committee, naturally before the verification of 
the mandates. And we have to presume that only a properly consti- 
tuted representative organ of state power can perform acts of state 
power. The election of the mandates committee is beyond doubt 
an act coming withing this category. In this case we shall have to 
insist upon the position we have taken earlier, viz. that a non-verified 
mandate is null and void ex tunc. Referred to this problem, the com- 
position of the National Assembly, its personal status, must be re- 
garded as such as it has become after, and as the outcome of, the scru- 
tiny of the mandates ex tunc. 

After the beginning of the functions of the supreme and local rep- 
resentative organs and their members has been established, there 
remains to determine the final date of their term. This is somewhat 
easier, because, most of the socialist suffrage laws define the date of 
the termination of the mandate with accuracy. So Sec. 57 of the 
Hungarian Act III of 1966 provides that the mandate of the represen- 
tatives of the National Assembly and the council members shall 
cease with the expiry of that of representative organs, the announce- 
ment of incompatibility, recall, resignation, the loss of eligibility, 
and the death of the representative or council member. However, 
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the mandate of the council members must be deemed terminated 
also when, owing to the changes in the territorial division, the council 
ceases to exist. 


In several socialist countries, mostly on the part of the members 
of local agencies, the somewhat justifiable wish has been expressed 
that the statutory provisions in force should be amended so as to extend 
the mandate of the council members to the date of the formation of 
the new council. As a matter of fact, in this case the functions of 
the council would come to an end, but not that of the committees 
and delegates. The arguments brought forward in favour of this 
amendment are sufficiently conclusive and correct (e.g. the fact that 
as a consequence a refreshing influence on the work of the commit- 
tees and delegates is expectable etc.). 

In general all other instances of a termination of the mandate of 
the delegates present no problems and are settled on the whole in a 
uniform manner in the socialist countries. So the Hungarian regula- 
tion laid down in Section 57 of Act III of 1966 agrees almost wholly 
with the enumeration in Clause 1, Sec. 73 of the Polish Act of October 
27, 1957 on the election of people’s councils (death, resignation, 
deprival by the people’s council, recall, and changes in the territorial 
division) when what has been mentioned in the previous section is 
taken into consideration. Some of the causes of the termination of 
a mandate (deprival, recall) have already been dealt with. In connexion 
with the resignation there are problems which have to be clarified. 

A closer analysis of the act of election will bring to light that in 
Hungary it consists of a number of factors of will: the nomination 
by the Popular Front, the resolution of the nominating meetings, 
the acceptance of nomination by the candidate (i.e. his declaration 
that, in case of being elected, he will undertake the functions and 
obligations of a representative), and finally the majority declaration 
of will of the electors. Of these three factors, however, only the latter 
two are closely associated with the election of the delegate. No person 
can become a member of a representative agency of state power 
unless (a) he has agreed to his nomination and consequently to his 
election; and (b) at least one half of the constituents have cast their 
votes for him or, in the event of proportional elections, for the list 
on which the name of the person has been entered. Election as an 
act of constitutional law takes place in the form of a unanimous 
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manifestation of will of both the constituent (or the specified per- 
centage of them) and the candidate.”® Can a legal relation under 
constitutional law so created be terminated by a unilateral act of 
the delegate? It is a fairly general opinion of the constitutional law 
and the discipline of constitutional law of the socialist countries that 
the ties between the delegate and his constituents on the one part. 
and those between the delegate and the representative organ of 
state power on the other cannot be dissolved by a unilateral act of 
the elected delegate. Since, however, the consultation of the electo- 
rate would involve a large amount of organizational work, the rep- 
resentative agency of state power should be endowed with the right 
to decide on the request of the delegate, whether or not he should 
be relieved of his duties. Section 73 of the Polish Act of 1957 on the 
people’s councils decrees the obligation of the people’s council not 
only in the event of resignation, but also when the other two condi- 
tions exist, to establish their occurrence by an official act. This is 
partly more, partly less than what has been said above. As a matter 
of fact, this is a case merely of the establishment (otwierdza) of the 
cancellation of the mandate, and not of some sort of a decision. 
Hungarian literature of constitutional law goes beyond this, when it 
is pronounced that “resignation will become effective only when the 
National Assembly has taken notice of it.”*° That this does not take 
place automatically is manifest from what Janos Beér holds, viz. that 
a procedure of recall or incompatibility can be continued irrespective 
of the resignation. It follows therefore that resignation is by itself not 
an act terminating a legal relationship, and is not even valid unless 
in conjunction with the act or resolution of acknowledgement of 
the representative organ of state power concerned. 

The expiry of the term of the operation of the representative agen- 
cies of state power causes no particular problems. The legislations 
of the socialist States draw a line between the rules of termination 


29 The necessity of a declaration of consent of the candidate is decreed in 
most of the socialist franchise laws, so Section 61 of the decree-law of January 9 
1950 of the USSR; Section 54 of the Gecree-law of December 11, 1950 of the 
Russian Federation; and Section 83 of the decree-law of 1951, amended in 
1954, of the Soviet Union on the election of the frontier zone, regional district, 
municipal, rural and settlement soviets. 

30 Beér, Kovacs and Szamel, Op. cit., p. 296. 
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of the supreme organs and those of the local organs of state power. 
In the Hungarian People’s Republic, e.g., the Constitution declares 
that the National Assembly should be dissolved in general on the 
expiry of a term of four years (clause (1) Sec. 11 of the Constitution), 
however, the National Assembly may declare its dissolution even 
before the expiry of the mandate (clause (1) Sec. 18 of the Constitu- 
tion), and in case of war or in the event of emergency it may extend 
its mandate (clauses (2) and (3) Sec. 18 of the Constitution). No 
other organ may decide on the dissolution of the National Assembly 
yet as the fully qualified embodiment of popular sovereignty it may 
decree its dissolution before the expiry of the term, unconditionally, 
or extend its term in the event of the existence of the specified con- 
ditions, viz. war or emergency. Here as a matter of course the supreme 
representative organ of state power is in a monopolistic position. 

The situation is an altogether different one at the local represen- 
tative agencies of state power. It is characteristic of this level of the 
organs of state power that the councils themselves cannot decide 
either on their dissolution before the expiry of their term, or on the 
extension of their mandate. On the other hand, beyond the general 
statutory provisions, in conformity with which the councils are 
elected for the same four-year term as the National Assembly, under 
clause (2) Sec. 30 of the Constitution the Presidential council of the 
People’s Republic of Hungary may by its act terminate the operation 
of a council for two reasons. These are (a) the right of the Presidential 
council laid down in the Constitution by which it may dissolve any 
council whose “functioning is in conflict with the Constitution or 
constitutes a grave risk to the interests of the working people” (clause 
(3) Sec. 19);in conformity with Sec. 70 of the constitution of the Bulgar- 
ian People’s Republic the people’s councils of higher degree may 
dissolve those of lower degree; and (b) the provision of para (g) 
clause (2) Sec. 4 of Act X of 1954, based on clause (2) Sec. 29 of the 
Constitution according to which the Presidential Council of the 
People’s Republic of Hungary may change the boundaries of a com- 
munity law when this change implies the termination of the functions 
of the council. While in the supreme organ of state power, within 
constitutional and statutory limitations, the own will predominates 
at the termination of its operation, for the local representative agen- 
cies of state power it is the central organ (or more accurately, a single 
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organ of state power, viz. the Presidential Council of the People’s 
Republic) that decides and here the local organ has no function 
whatever. 

At this point a problem will have to be dealt vith, viz. the safe- 
guard of the rights of the delegates. The special position of the rep- 
resentative organs of state power in the socialist State acquires the 
safeguard of the operation of these organs. And this manifests itself 
undoubtedly in the safeguard of the rights of the delegates. Other 
organs of the socialist State have also claims to a definite safeguard 
of their interests. So e.g. certain provisions of the Criminal Code 
punishes criminal acts committed to the prejudice of official persons 
(violence against official persons, issulting an officer of the law, etc.). 
However, protection of a yet higher degree is given to the represen- 
tative organs of state power. In fact their members are the direct 
representatives of the working people. By setting aside the express 
means of criminal law which are due the council members acting 
in their official capacity and of the representative of the National 
Assembly as well as of the employees of public administration or 
the judiciary or the procurator’s offices in the socialist countries, 
it may be said that the safeguard of the rights of the representative 
organs of state power is realized by way of the immunity due the 
members of these organs. Some of the means of minor importance, 
such as the guarantee given to the delegates of a participation in 
the work of the representative organ,” their fees, free travelling ticket, 
have been introduced in all socialist countries.** The situation is a 
similar one with the most characteristic institution, viz. immunity. 


31 Cf, Clause (3) Sec. 25 Act X of 1954 of Hungary; Section 49 of the Polish 
Act No. 16 of 1958 on people’s councils; Article 5 of the standing orders 
(1 March 1957) of the Polish Seym, on the freedom of the delegates; clause 
(1) Sec. 17 of the Czechoslovak Act No. 69 of 1967 on the national committees. 

32 In the legislation of the socialist countries this problem is of importance 
because the delegates are not career politicians, and most of them continue 
their earlier occupations even after the election. Only in the Polish regulation 
there is reference to a temporary leave which may be granted to the delegate 
by his employers. It is characteristic that according to the textbook of Soviet 
constitutional law of 1938 — Coperckoe rocynapcTBenHoe npano. Yue6uuk Qa 
FOpHAMYeCKHX HHCTHTYTOB (Soviet Constitutional law. Textbook for the Insti- 
tutes of Law), edited by A. Ya. Vishinski, Moscow 1938—and since then ac- 
cording to practically all textbooks, “the delegate to the supreme soviet is 
not a career politician, nor a legislator by profession, but a person closely 
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This institution is of utmost importance for the subject-matter of 
the present work. As for the historial backround here it should suffice 
to mention that immunity is a concomitant phenomenon of bour- 
geois parliamentarism and that essentially it has come to lifein two 
forms. By immunity Hungarian bourgeois public law understood the 
institution which protected the members of the Parliament against 
being called to account for their acts in this capacity, or for their 
conduct in Parliament, by any other organ. Inviolability guaranteed 
that a member could not be taken into custody, nor could criminal 
proceedings be instituted against him for acts committed not in his 
capacity of a member unless with the approval of the Parliament. 
Two traits are characteristic of socialist constitutional law, viz. 
that (a) in general it recognizes inviolability only, and that (b) in 
a number of countries this institution has been extended also to the 
local organs of state power. 

The Constitution of the Soviet Union of 1936 and the constitutions 
of the union and autonomous republics define immunity (inviolabi- 
lity) uniformly: “No delegate of the Supreme Soviet of the USSR 
can be called to account by way of judicial proceedings or taken 
into custody unless by consent of the Supreme Soviet of the USSR. 
or, between the sessions of the Supreme Soviet, by consent of the 
Presidium of the Supreme Soviet of the USSR (Sec. 52 of the Constitu- 
tion of the Soviet Union).” The same form has been accepted by the 
Hungarian (clause (2) Sec. 11), the Polish (clause (3) Article 16), 
the Albanian (Sec. 49), the Rumanian (Section 61), and the Czecho- 
slovak constitutions (Article 58).*3 As regards the Yugoslav constitution, 
here Section 202 deals with both the institutions of immunity and 
inviolability. The latter authorizes the arrest of a member and the 
subsequent suspension of immunity when the member was caught 
in the very act of committing a criminal offence for which the law 
prescribes a penalty of more than five years of hard jail. Section 29 
of the Bulgarian constitution is rather interesting as it recognizes 





associated with socialist production and science (op. cit., p. 330). For tha’ 
matter this is the position taken by Hungarian constitutional law. Yugoslav 
theory professes special views in particular as far as the representative agen- 
cies of the republics as well as the federal one are concerned. 

33 Under the Hungarian and Albanian constitutions cases of flagrante delicto 
are exempted. 
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the institution of immunity in its relation to the safeguard of the free- 
dom of speech and voting in the National Assembly. 

The legislation of several socialist countries has extended immunity 
also to the members of the local representative organs of state po- 
wer. So e.g. Sec. 68 of the Act of the Russian Federation of rural and 
settlement soviets; Sec. 25 of the Albanian Act of November 28, 1953, 
on the people’s councils (except cases of flagrante delicto); clause 
(2) Sec. 23 of the Act of January 17, 1957 of the German Democratic 
Republic on the local organs of state power (it refers to immunity, 
but affords no protection against criminal libel). According to Article 
48 of the Polish Act of 1958 on people’s councils the council member 
“enjoys complete legal protection in the course of the exercise of 
his mandate”. However, a detailed exposition of this rule cannot be 
found in the statutory provisions and from the formulation the con- 
clusion may be drawn that there is no case of the institution of im- 
munity here. Hungarian constitutional law does not recognize the 
immunity of council members. 

There remain still a few details of immunity which call for an 
explanation. In the socialist State immunity is a subjective right of 
the delagates,** and not that of the organ in question, as bourgeois 
public law pretends it. Immunity is granted in order that the dele- 
gates might perform their functions free of molestation or unlawful 
influencing. This will at the same time mean that although immunity 
is a right of the delegates, it has an influence on the sound and consti- 
tutional operation of the representative organs of state power. Im- 
munity is not some sort of an abstract right. In fact the representative 
organs of state power do not grant immunity in general against crim- 
inal procedure, but stave off molestation. The organs establish 
whether there is a risk of molestation, and when this is not likely, 
in general they suspend the immunity of the delegate. In the majority 
of the socialist States immunity extends exclusively to inviolability, 


341n this matter we agree with Antal Adam, and also with Janos Beér. 
Cf. Antal Adam, Az orszaggyiilési képviselok mentelmi joga (Immunity of 
the representatives of the National Assembly), Jogtudomanyi K6ézlény 1957, 
Nos 1-3, Beér, Kovacs and Szamel, Op. cit., p. 291.—Umanski wants to dis- 
cover the most important guarantee of the unmolested functioning of the dele- 
gates in immunity. Cf. Coeemcxoe zocydapcmeennoe npaeo (Soviet consti- 
tutional law), Moscow 1959, 0. 280. 
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because this type of immunity does not grant absolute exemption 
from criminal procedure, as opposed to immunity, which does not 
permit the continuation of criminal procedure on account of state- 
ments made or acts committed by the member in his capacity of a 
representative. Socialist law does not guarantee such benefits to the 
delegate. In fact a delegate has to meet higher standards of morality 
than the average citizen. It would not be the proper course to exempt 
the delegate from the effects of any criminal act committed by him. 
As has already been pointed out the constitutional law of the socialist 
States, in the one form or the other, recognizes the disciplinary re- 
sponsibility of the delegate still it would be by no means correct and 
desirable on the ground of legality to reduce the liability of the dele- 
gate under criminal law to mere disciplinary liability. On the other 
hand immunity in its form of inviolability does not protect the dele- 
gate only, but also the representative body of which he is a member. 
Therefore, notwithstanding the fact that immunity is a subjective 
right of the delegate, the member of the representative organ of 
state power cannot forgo this safeguard. He is bound to have recourse 
to it whenever criminal procedure is instituted against him, or there 
is a risk of his being arrested. The suspension of immunity is the 
exclusive privilege of the organ of state power (in the event of the 
supreme organ of state power, of the substituting collegiate organ). 
It is by this way that the subjective right of the delegate is inter- 
twined with the procedural right and obligation of the representative 
organ. 


5. MUTUAL RELATIONS OF THE REPRESENTATIVE ORGANS 
OF STATE POWER 


The presentation of the representative system would be incomplete 
if we omitted an analysis of the relationship interlinking the different 
organs and agencies and brought under statutory regulation. In this 
analysis we have to refer to the statements made in Section 6 of the 
previous chapter, the general conclusions of which we propose to 
make use of also in this connexion. 

The regulation of the competence or sphere of action of the rep- 
resentative organ of state power is an act of constitutional legis- 
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lation (as has been pointed out the regulation of the ‘exclusive com- 
petence’ is a normative act of the National Assembly or the Presidium 
of the People’s Republic, i.e. a law or a decree-law). In our opinion 
exclusive competence cannot be sub-delegation, and cannot be with- 
drawn even by the governmental! organs of higher order. This is the 
firmest basis of the operation of the given representative organ of 
state power. There are also other functions which come within the 
competence of the representative organs of state power, and which 
cannot be drawn within the sphere of exclusive competence; and it 
would not be correct to do so. The provisions of the superior organs 
of state power again and again impose new functions on the organs of 
lower order. Here we have in mind laws, law-decrees, regulations; 
still at the same time also the decisions of the superior councils. 

Hence the statement may be advanced that the hierarchy of the 
representative organs of state power, i.e. the exclusive relationship 
of sub- and superordination of these organs, has become established 
in most of the people’s democracies since 1954. Earlier the substitutive 
authority of public administration organs of general competence 
blurred the rather essential and fundamental principles (which had 
prevailed in the legislation of the Soviet Union) that the elected organs 
of state power embodying popular sovereignty cannot be subordin- 
ated to administrative agencies, and therefore no substitutive authority 
can be conferred on the executive committees. Since then this prin- 
ciple has been integrated into the constitutions, or the law governing 
local organs, of every socialist country. The principle is particularly 
manifest in the right of supervision. In all socialist States the method 
has been adopted to entrust the superior organ of State power with 
the supervision of the local agencies, and on the highest level, the 
supreme representative organ of state power, or its substitutive 
organ.*° 

The most clear-cut formulation of this right is that taken up in 
clause (3) of the Preamble of the Hungarian Councils Act. ‘In confor- 


35 Sections 3-4 of Hungarian Act X of 1954: clause 1, Section 63 of Polish 
Act No. 16 of 1958; Sections 17-18 of the Bulgarian Act of November 2, 
1951; Section 10 of the Rumanian Act of Dec. 28, 1968; Section I of the Act 
of September 20, 1961 of the German Democratic Republic.— An exception 
is the Act of the Czechoslovak Socialist Republic, where at drafting the Act 
of 1960 on the national committees the assumption was that there was no essen- 
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mity with our Constitution the councils are subordinate... exclu- 
sively to the superior organs of state power.” How, then, shall we 
interpret the provision of clause (3) Sec. 31 of the Constitution that 
the decrees and regulations of the councils “cannot conflict with 
the regulations... of the Council of Ministers and of the minis- 
tries’? This statement has to be clarified for the very reason because 
the actual governmental practice has not drawn the necessary conclu- 
sions from the quoted passage of the Councils Act. 

The citizens as well as the governmental organs are bound by the 
regulations of the administrative agencies (so of the Government and 
the ministries) promulgated within their competence. Consequently 
the administrative regulations promulgated by the Government 
within the sphere of its general competence, and so also those of 
the ministries within the sphere of their specialized competences 
constitute legally regulated scopes also for the local organs of state 
power. Since questions so settled cannot be regulated locally in a 
manner differing from the regulation of a national organ having 
competency, the provision in clause (3) Sec. 31 of the Constitution 
needs no further explanation. 

On the other hand, the Constitution and the Councils Act have 
made the exercise of supervision of the representative organs of 
lower order the exclusive right of the similar organs of higher order, 
so that the latter are entitled to declare null and void or amend pro- 
visions infringing the rule of law. When this question is analyzed in 
all its details, it will be inferred that the Hungarian statutory pro- 
visions and mostly the laws of other socialist countries put up barriers 
to the administrative agencies on two grounds, viz. (a) the adminis- 
trative agencies cannot define the competence of the representative 
organs of state power, they cannot confer on their subordinate admin- 
istrative agencies a competence that comes within the statutory 


tial difference between state power and the practice of public administration. 
(Cf. Karel Bertelmann, Eine neue Etappe in der Entwicklung der National- 
ausschiisse der Tschechoslowakischen Sozialistischen Republik, Staat und 
Recht 1961, No. 2, p. 249.) The new Czechoslovak constitution speaks of the 
national committees as the “organs of state power and public administration” 
(Section 86) and in conformity with the Act on the National Committees 
(Section 69, Act No. 69 of 1967) their activities “‘are directed and supervised 
by the Government”. 
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competence of the local agencies of state power, the councils; and 
(b) the administrative agencies cannot bring normative Acts which 
would affect subjects within the competence of the organs of state 
power, in particular within the statutory exclusive competence of 
these organs. 

The provision included in clause (3) Sec. 31 of the Constitution 
quoted above can in no circumstances be construed so as if all nor- 
mative Acts of the central administrative agencies modified the 
competence of the local agencies of state power. An interpretation 
in this sense would violate a principle of law, viz. the primacy of the 
organs of state power in the socialist State. Any regulation which 
would entrust the administrative organs, and in particular the central 
specialized agencies of public administration, with the definition of 
the competence of the councils would in addition infringe the prin- 
ciple of socialist democratism, and at the same time the Constitution. 
The unambiguous wording of the Constitution as well as the Preamble 
to Act X of 1954 have to be interpreted strictly. 

Even so, it would be extremely useful also for the administrative 
organs of the councils, as far as the competences of the authorities 
are concerned, to have a formulation of the exclusive competence 
of the representative organs of state power in a uniform legal rule. 
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1. EFFECTIVE COMPETENCE OF THE REPRESENTATIVE ORGANS 
OF STATE POWER. FORMS OF THEIR ACTS 


In a socialist State the representative organs of state power, by a 
so to say general division of labour, display their activities in two 
principal directions, viz. in the creation of compulsory legal Acts 
and in the supervision of enforcement (hereincluded any organizatio- 
nal activity associated with this supervision). At the same time it 
is exactly the council system that provides an example demonstrating 
how in the socialist governmental mechanism, organically and inse- 
parably, legislation and enforcement are intertwined; how certain 
smaller groups of the representative organs of state power (here we 
have in mind not only the executive committees, but the permanent 
and provisional committees of the councils which have come into 
being in some of the socialist countries of late) have become partly 
the drafters of legislation (in the case of the executive committee 
even legislators), partly the organizers of enforcement. Hence when 
surveyed from this aspect, the local representative organs of state 
power will reflect the unity of state power. While in the supreme organs 
of state power the differentiation of the functions has become wide- 
spread also in the socialist States and the unity of state power is 
guaranted by the priority, or absolute superordination, we may say 
power monopoly, of the supreme representative organ of state power, 
on the local level we have the by far less differentiated organization 
mentioned earlier. This form of a division of labour has become 
imperative, owing to the basic principles of operations of the socialist 
State. The large membership and the forms of operation make the 
organs of the state power, created for the expression of popular 
sovereignty, unsuitable to perform direct functions of enforcement 
in their plenary meetings. Therefore, a network of the executive (and 
dispositive) organs is operating, together with a number of collective 
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bodies of limited membership, parts of the representative organs 
of state power, and agencies formed of their members (e.g. the Pre- 
sidential Council of the People’s Republic, the executive committees 
of the councils, further the permanent and provisional committees). 

The legally relevant Acts of the representative organs of state 
power do not present a uniform picture. There are enormous differ- 
ences here in particular as regards the subject-matters of the Acts. 
These organs may display their activities in the field of economy 
(national or local plan, the budget), where large numbers of organi- 
zational problems of detail have to be settled, or for the solution of 
cultural problems (e.g. the reform of public education), for the organi- 
zation of certain agencies (the election of the government or the exe- 
cutive committee). Besides, the Acts of the representative organs 
may be directed to the enforcement of the rules of conduct binding 
the governmental agencies and the citizens, the prohibition and prose- 
cution of socially noxious conducts, tacit or express approval of the 
legal rules enacted by other agencies, etc. There is an abundance of 
legal Acts of the representative organs of state power. The legal 
Acts of the representative organs of state power in a given State 
may be compiled by their subject-matters, when the actually exercised 
authority of these organs comes in sight. We may then easily recognize 
the rights of which the organ in question is making actual use with- 
in the scope delimited by legal norms. The legal Acts of the organs 
of state power, in a similar way as those of other agencies, reflect 
the actually exercised competences only, and not all of them. An 
analysis of the legal Acts, and in the first place, of the normative Acts, 
may simultaneously produce benefits in the field of theory and 
direct practice, in particular because an opportunity will present 
itself by this way for a differentiation of the Acts on policy-making 
considerations (de lege ferenda), and also for a clarification of the 
competences. As has been mentioned, so far this clarification of 
competences has not been solved in the socialist States by either 
jurisprudence or legislation. 

As regards the legal acts of the representative organs of state power 
of the Hungarian People’s Republic, the statement may be advanced 
that, notwithstanding their great variety, no clear-cut boundary line 
can be drawn here according as these Acts are of a singular or general 
nature, or are normative, or in reality void of any rule of conduct. 
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In fact, the differentiation of the legal Acts of the organs here discussed 
does not rely on this principle. Among the Acts of the National Assem- 
bly a statute might as well be a solemn declaration including no 
normative rule, as a provision equally binding both the citizens and 
the governmental agencies, or only the latter. The same is inferred 
from the resolutions of the councils on a closer scrutiny. This is what 
will have to be analyzed in the first place, concerning the legal Acts 
of the representative organs of state power.’ 

Hungarian law, as in force at present, recognizes the following 
legal Acts of the representative organs of state power: as regards 
the National Assembly Laws or Acts (para (a), clause (3) Section 10 
of the Constitution), the Resolutions of the National Assembly 
(Section 45 of the Standing Orders of the National Assembly of 1956). 
As regards the local councils, By-laws (clause (3) Section 31 of the 
Constitution) and Decisions (to these clause (4) Section 31 of the 
Constitution refers, whereas a detailed definition of the decisions is 
given in Section 8 Act X of 1954). However, in the background of 
the four principal types there looms a fairly comprehensive set of 
legal Acts.—In the Soviet Union, according to actual—on the whole 
general—position taken by the discipline of constitutional law, the 
supreme soviets (all-Union, and those of the union and autonomous 
republics) can pass normative Acts only in the form of Laws (zakon). 
No other Acts of these organs such as Resolutions (postanovleniye), 
Declarations (zayavleniye, deklaratsiya), Appeals (obrastcheniye) can 
contain normative rules.” The soviets of the deputies of the workers 
pass Resolutions, issue Decrees (resheniye, or rasporyazheniye).2 In 
matters coming within the exclusive competence of the soviets, such 


1Jn line with the purpose of this study, our investigations extend only to 
the directly elected representative organs of state power, and not to the Presi- 
dential Council of the People’s Republic and to similar organs of the socialist 
countries. As regards the legal Acts of the Presidential Council of the People’s 
Republic cf. the monograph of Antal Adam, A Népkéztdrsasdg Elnéki Tandcsa 
(The Presidential Council of the People’s Republic), Budapest 1959, in partic- 
ular pp. 87-124. His views can substantially be agreed on. 

2Cf. Ya. N. Umanski Cosemcxoe zocydapcmeexxoe npaso (Soviet con- 
stitutional law), Moscow 1959, pp. 272 and 273. 

3 Cf. Article 6 Act of July 18, 1968 of the Russian Federation on rural and 
settlement soviets. 
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as the budget, national plan, establishment of council departments, 
election of the executive committees, etc. the council passes Resolu- 
tions.‘ In the People’s Republic of Poland the Seym enacts Laws and 
Resolutions, whereas the people’s councils issue Binding Resolutions. 
In the Czechoslovak Socialist Republic the National Assembly 
promulgates Laws, Resolutions, Declarations, etc., the national com- 
mittees Resolutions, Binding Decisions and Decrees; in Yugoslavia 
the Federal Skupshtina passes Laws, Resolutions, and Declarations, 
the communal skupshtinas, By-laws and Decisions. In the Rumanian 
Socialist Republic the Great National Assembly enacts Laws and 
Resolutions, the people’s councils Decisions; in the People’s Republic 
of Albania the Popular Assembly promulgates Laws and Resolutions, 
the people’s councils Resolutions and Decrees, etc. 

The wide range of the forms of the legal Acts is thus characteristic 
of the operation of the representative organs of state power also 
in other people’s democracies. As for the various regulations even 
in the presence of similar traits there are marked differences among 
them. For the purpose of a theoretical discussion, we have taken as 
starting point the statutory regulations as they exist in Hungary. 
As regards the legal Acts of the representative organs of state power, 
the following principal problems emerge in the Hungarian socialist 
discipline of constitutional law: (i) the singular forms of legislation, 
such as the constitution (and in conjunction with it the problems of 
constitutionalism); (ii)the fundamental laws, the legality (the observance 
of the rule of the law); (iii) the subject-matters and the competence 
of legislation; the normative and non-normative resolutions of the 
National Assembly; the standing orders; (iv) the local council decrees; 
the normative resolutions of the local councils; non-normative reso- 
lutions of the local councils; further, the position of the legal Acts 
of the local councils in the event of conflicts. 


2. CONSTITUTION AND CONSTITUTIONALISM 


The Hungarian National Assembly, as the supreme organ of state 
power, in conformity with the Constitution (clauses (3) and (4) of 
Sec. 10) enacts Laws—clause (a); and passes other legally relevant 


4Ya. N. Umanski, Op. cit., p. 328. 
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Acts (it establishes the state budget, draws up the national plan, 
elects the Presidential Council of the People’s Republic, the Council 
of Ministers, creates and dissolves ministries, defines and modifies 
the competence of the ministries, decides in the matter of war and 
peace, and grants general amnesty)—clauses from (b) to (h). The 
context suggests as if the subjects enumerated in clauses from (b) 
to (h) were not legislative ones and ought to appear in some other 
form of legal Act. To the latter statement there is but reference in 
clause (2) Sec. 15 of the Constitution, where all Acts of the National 
Assembly are, by a collective designation, called Resolutions. How- 
ever, in reality apart from clause (a) some of the Acts enumerated in 
this Section may also be passed in the form of Law, at least there 
are no obstacles whatever to Laws being enacted for their regulation. 
These are the following: the budget, the plan of the people’s economy, 
the organization and dissolution of ministries, the definition and 
change of their scope of activities,> the declaration of war and the 
signature of the peace treaty (to this the relevant practice of the socia- 
list countries points) and the granting of general amnesty. There 
remain the non-normative Acts in connexion with the election of 
the various agencies. After such an analysis, from the enumeration 
in clause (3) Sec. 10 of the Constitution, it may appear as if it decreed 
to promulgate all normative Acts in the form of Laws, and listed the 
special, non-normative, Acts in the notional sphere of Resolutions. 
However, the parliamentary practice departs even from this conclu- 
sion, and by way of exception it permits the promulgation of Reso- 
lutions also for normative purposes. The first statutory manifestation 
of this practice is itself a Resolution of the National Assembly, i.e., 
Resolution No. 1 of 1956 on the operation of the National Assembly 
and the representatives. Section 6, Chapter V declares that ‘‘the 
Resolution passed on the operations of the National Assembly and 
of the representatives, further the simultaneously approved Standing 
Order, have to be published in the official gazette’, because of their 
normative character. To the same also Sec. 45 of the Statutes of the 
National Assembly quoted earlier refers. The Constitution itself 





5 The legislative character of this function is confirmed by Sec. 24 of the 
Hungarian Constitution, which was taken up in it by virtue of Act II of 1957. 


159 


















does not draw a clear-cut line between the Acts passed in the form of 
Statutes and those having the form of a Resolution. 

It is of interest to note here that a relatively recent socialist 
Constitution, that of the Czechoslovak Socialist Republic, too, fails 
to create an unambiguous position in this respect. This Constitution 
refrains from naming the legal Acts which may be promulgated 
beyond the Constitution and other Laws (Article 41), such as the 
decisions on home and foreign policy, the long-term development 
plans of the people’s economy, the budget, the supervision of their 
performance, the debate on the government’s report, the voidance 
of unlawful or unconstitutional resolutions of the agencies of lower 
order, the election and recall of the President of the Republic and of 
the Supreme Court, the declaration of war (Articles 41, 43, 46 and 
49). Essentially this is the situation also in the other socialist countries. 
Hence the statement that the socialist constitutions have routed to 
the regular legislative channel the definition of the system of—strictly 
speaking—non-legislative Acts admits of no generalization. Moreover, 
in certain cases only the practice of the supreme representative organ 
of state power has defined the system of designation or differentiation 
of these legal Acts. 

The order, or practice of legislation of the Hungarian National 
Assembly distinguishes between Laws (and within these the Consti- 
tution) and Resolutions of the National Assembly. The Constitution 
mentions the Constitution itself, as a fundamental statute law among 
the statute laws. This may be inferred from the fact that in the enumera- 
tion of subject-matters coming within the competence of the National 
Assembly the Constitution does not mention the giving of a constitu- 
tion or a constitutional charter separately, for obviously it classifies 
it as coming within the notion of legislation. Incidentally the Constitu- 
tion itself refers to the problems of a constitution at several places. 
Even though we ignore here the sections which affect the provisions 
infringing the Constitution, we have nevertheless have to refer to 
clause (3) Sec. 15 of the Constitution, which lays down the special 
procedure to be followed at the amendment of the Constitution, 
and Sec. 70 which confirms the binding force of the Constitution. 
(As a matter of fact the Constitution of the Soviet Union of 1936 
operates on the same lines, only here additional problems exhibit 
in Article 16, emerging from the federal character of the country.) 


160 


In the legislative regulation of socialist countries the constitution 
may be distinguished from other laws only by external marks at first 
glance. The procedure of the introduction of a constitution and its 
amendment differ from other legislations. In the constitutional law 
of the socialist countries, the requirement of a quorum is not exclu- 
sively restricted to the amendment of the constitution. For example, 
Sec. 33 of the Bulgarian Constitution specifies the presence of more 
than one half of the total number of delegates for the election of the 
presidium of the Popular Assembly, the Czechoslovak Constitution 
decrees the approval of three-fifths of the representatives for the 
declaration of war, the modification of the state frontiers and the 
election of the President of the Republic. Socialist constitutional law, 
when it comes to discuss the constitutional charter, beyond the formal 
difference emphasizes also the characteristics of the content. The 
constitution is a fundamental statute law which, with its norms, pre- 
determines the operation of the agencies of the given State and 
legislation. No other legal Act can be in conflict with the provisions 
of the constitution. The constitution, as a fundamental statue law 
is positioned on the summit of the hierarchical order of the sources 
of the law. However, this does not alter the case that the constitution 
is in fact a law, whose legal function cannot be thrust to the back- 
ground in the face of its political role. Its political and legal signifi- 
cance uniformly confirms its character of a fundamental statute 
law.® In addition to the statutory character of the constitution, its 
nature of a fundamental statute law calls for a closer examination. 
Hence the question is what makes the constitution a special statute 
law in the political-legal sense, and what are the consequences of this. 

The Diet or National Assembly, the supreme representative organ 
of state power in each socialist country, is the expression of the fulness 
of sovereignty and no other organ, not even the Diet itself, can 
permanently restrict it in the expression or exercise of the sovereign 
rights. The statutory delegation of authoritative rights is in all cases 
provision al only. The supreme organ of state power is the only govern- 
mental organ in the socialist countries, which may absorb the compe- 


6 This problem of extreme significance for legislation has been discussed 
and clarified by Imre Szabo. Cf. Az alkotmany helye népi demokratikus jog- 
rendszertinkben (The place of the Constitution in our popular democratic 
system of law), Jogtudomanyi K6ézlony I959, Nos 10-1, pp. 500-2. 
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tence of any other organ and at any time. A statutory delegation is 
conceivable only on such understanding. The withdrawal of a com- 
petence is effected by the Act, by a simple legislative Act, of the sup- 
reme organ of state power. 

As for the Constitution the same fundamental statement has to 
be made. Obviously the supreme representative organ of state power 
cannot restrict its own activities definitively, not even by statutory 
provisions of the Constitution itself. This is barred by the method 
of the creation of this organ, i.e. by the fact that at definite terms the 
sovereign people itself transfers the fulness of its power, without any 
limitations, to the elected supreme representative organ. Still the con- 
stitution embodies a more sustained and solid form of self-restraint 
— inasmuch as any change of it requires an appropriate form. 
The proclamation of a qualified majority (quorum) by itself makes 
an amendment of the constitution a complex procedure. Still most of 
the constitutions contain further express or implied restrictive provi- 
sions. Here we should like to refer to Article 31 of the Constitution 
of 1936 of the Soviet Union which transfers all (all-Union) rights 
enumerated in Article 14 to the competence of the Supreme Soviet of 
the Soviet Union, provided that these have not been assigned by 
the Constitution itself expressly to the Presidium of the Supreme Soviet, 
the Council of Ministers of the Soviet Union, or to any of the ministers 
(Article 23 of the Constitution of the Russian Federation and Article 
22 of the Constitution of the Ukraine provide in the same manner). 
Section 15 of the Constitution of the People’s Republic of Bulgaria 
among others declares: “Within the framework of the Constitution 
the Popular Assembly is the depositary of the full state power provided 
that in the sense of the Constitution certain functions do not come 
within the competence of other organs subordinate to state power, 
or the competence of public administration.” Even if not expressly, 
still by implication there are special rights reserved for other organs 
under the Constitution of the Hungarian People’s Republic (such 
are certain functions assigned to the Presidential Council by virtue 
of clause (1) Sec. 20 of the Constitution, in particular those mentioned 
in paragraphs, d, f, g, h, iand j). However, while under the Hunga- 
rian Constitution the National Assembly may at any time withdraw 
rights reserved for another organ, in the Soviet Union or Bulgaria 
this can be done only by way of an amendment of the Constitution. 
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This form of a solution is rather characteristic of a constitutional 
regulation where the self-restraint of the supreme representative organs 
of state power, the organ symbolizing and at the same time embodying 
sovereignty, is of greater strength in comparison with any other 
statutory regulation, and may almost be termed as permanent. 
Hence two traits in the constitutional charter departing from a 
statute law are given: the guarantee of its stability by stipulating a 
qualified majority (quorum) for the amendment of the constitution 
(this is considered a formal difference, although at the differentiation 
which is to follow also its difference of content will come into promi- 
nance) and the self-restrictive character (although theoretically this 
cannot be absolute). The constitution has a characteristic trait which 
even more emphasizes the significance of the constitutional charter, 
namely that in the constitution we may find the most important sub- 
ject-matters affected by legislation. While all other laws, or legal norms 
only affect a relatively narrow sector of the problems brought under 
legal regulation by the State, it is characteristic of socialist constitu- 
tions that the problems brought under regulation bear a general and 
comprehensive nature. By a general nature of the Constitution it is 
understood that it incorporates norms for all vital matters of the 
State and socialist society. According to the latest Soviet textbook 
on constitutional law, i.e. Umanski’s Soviet Constitutional Law, 
the constitution embraces the principles of social and governmental 
construction, the principles of the organization and activities of the 
Soviet governmental organs, the rights and duties of the citizens, 
and the electoral system.’—When an attempt is made at a detailed 
enumeration of the subjects taken up into the constitutional charter, 
then in general the following items may be discovered in the constitu- 
tions of the socialist States: the principle and the principal forms of 
the realization of popular sovereignty, the political and economic 
foundations of society (social order), the forms of leadership of 
State and society, the rights and duties of the citizens, the most impor- 
tant central and local organs of the State (representative organs of 
state power, the agencies of public administration, the judiciary and 
the procurator’s offices), the principles of their organization and oper- 


7 Ya. N. Umanski, Op. cit., p. 37. 
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ation, the most important legal Acts, the electoral system, the prin- 
ciples of the territorial division of the State, the insignia, and the 
procedure of the amendment of the constitution. In addition to 
these items, certain other principles, such as those of the administra- 
tion of justice, etc., have also been defined by the fundamental 
statute law in most of the socialist countries. At the same time the 
constitution does not deal with these problems in detail, but only in 
their principal traits, in a manner more generalized than would ordi- 
nary legislative Acts. Socialist constitutions do not contain a codi- 
fication of the particular groups of problems, or go into the minutest 
details. There is not a single subject matter of legislation in the consti- 
tutions which would not call for a regulation of greater detail, or the 
issue of implementing decrees. Metaphorically the constitutions survey 
the whole sphere of society or the State, still only from a bird’s eye 
view, they bring under regulation the social and political conditions, 
however, only in their principles, but never in detail. This nature of 
the socialist constitution distinguishes it from the technique of the 
statute laws, in particular from that of the codes. As for the statute 
laws or codes their sphere of regulation is relatively narrow as com- 
pared with the constitution yet they go more into the depth. 
Finally, let us mention the subjects which are almost exclusively 
constitutional matters. In the socialist constitutions here in the first 
place the principle and forms of realization of popular sovereignty 
have to be referred to. Unless it is a case of a fictitious constitution 
(what socialist enactments try to avoid by all possible means), the 
function of the constitution, as a fundamental law, is to declare the 
origin of the principal political power and to define the fundamental 
elements of an exercise of this power. However, it cannot do so unless 
defining the economic foundations of society and analyzing the domi- 
nant relations of production, characteristic of the given society. The 
constitutional exclusiveness extends to the full powers and also self- 
restriction of the supreme representative organ of state power, 
expressing the fulness of sovereignty. By way of summing up the state- 
ment may be made that the exclusive subjects figuring in a constitution 
are without exception in direct association with the problem of sover- 
eignty (or possibly its foundations or forms of realization). Therefore 
sovereignty, the supreme political power, is the basic question of the 
constitution as the fundamental law, and round these problems are 
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grouped all other vital problems of society and State, expressed in 
the form of a legal norm.® 

After the notion of a constitution has been so distilled, by separat- 
ing it from the ordinary statute laws, and an attempt has been 
made to demonstrate the smallest atom of a fundamental statute 
law, we shall now revert to the living constitution which as a matter 
of course contains far more than the basic question. 

In the Hungarian discipline of socialist constitutional law it was 
Janos Beér who pointed out the diverse traits of, and the points of 
connection between, pure and transposed legal relations—norms— 
under constitutional law, and this remains his merit. These norms 
are in a clearly recognizable form distinguishable in the constitutions 
of all socialist States. It may also be demonstrated that each thesis 
of the constitution, with the exception of the subjects coming exclu- 
sively within the sphere of constitutional regulation, be it a pure or 
transposed norm of constitutional law, calls for the issue of further 
implementing provisions in order to become effective. The wide sphere 
of regulation of the constitution is exactly due to the fact that the 
operation of the State has to be defined by a uniform principle before- 
hand. Therefore a uniform fundamental statute law brings the 
operation of the State under regulation, and for the enforcement 
of this statute law guarantees have to be created in the socialist 
State. The paper by Imre Szabo referred to above gives food for 
thought for the very reason because he sees in the elevation of the 
constitution to excessive heights the principal obstacle to its realiza- 
tion. By the fact that only the political character of the constitution 
is emphasized, the man in the street is prevented from recognizing 
in it its character of a binding norm. The unduly solemn character 
of the constitution, or rather the construing of such character into 
it, almost relieves the particular citizens of the observance of the 


8 It is not astonishing that according to Kotok the problem of sovereignty 
is the fundamental problem and starting point of the study of constitutional 
law. (Cf. V. F. Kotok, O cactemecopetcKoro rocyfapcrpeHHuoro npapa(On the 
system of the discipline of constitutional law), Coeemcxoe ITocydapcmeen- 
xozo ITpaso. 1959, No. 6, pp. 70 and 74. 

° Cf. Beér, Kovacs and Szamel, Magyar dllamjog (Hungarian constitutional 
law), Budapest 1960, p. 8. 
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binding rules decreed by the constitution.’° For this very reason, 
besides the core of the constitution, we have to discover the coherent 
and indivisible political and legal character—norms—of the consti- 
tution which, be they pure or transposed, in all events imply the 
most important basic problems of State and society, and therefore 
action has to be taken for their enforcement; the governmental 
agencies should perform the activities required for the norms to be 
carried into effect with continued existence. The citizens on the other 
hand should consider it their duty to embrace the rules of conduct 
of the constitution in the same way as is the case with all other legal 
norms. (This cannot be thwarted by the fact that the provisions of 
the constitution have no direct sanctions. In fact it is the function of 
implementing provisions, among which we have to include also the 
statute laws in this case, to provide for sanctions by an indirect way.) 

The constitution is the statute law of the socialist State, it is its 
fundamental, i.e. most important statute, law. This is the reason 
why its effectiveness is of importance. As has been pointed out above, 
this effectiveness relies in two conditions, viz. (i) the organizational 
norms and those of conduct promulgated by the political and social 
organs cannot come into conflict with those laid down in the consti- 
tution, or, in a positive form, they have to be in perfect harmony with 
the words and spirit of the constitution; (ii) by recognizing in it the 
legal rules consolidating the most important rules of conduct, the 
citizens have to observe all of its provisions.—It is not by mere 
chance that clause (2) Article 111 of the Constitution of the Czecho- 
slovak Socialist Republic declares: “Interpretation and application 
of all statutory provisions have to be in harmony with the constitu- 
tion.” 

All that has so far been said of the observance, enforcement, effec- 
tiveness of the constitution is in reality the problem of constitu- 
tionalism. 

The question arises here whether the concept of constitutionalism 
is unambiguous; or, better formulated, all Hungarian scholars of 
constitutional law understand the same thing by constitutionalism. 
In reply to the first question anybody will define constitutionalism 
under socialist conditions as the obligation of observing the constitu- 


Imre Szabo, Op. cit., p. 499. 
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tion. This definition is, however, not so clear-cut at the second step. 
The duality of the opinions on the constitution is first encountered 
when discussing the bourgeois historical background. 

In the textbook on Hungarian constitutional law (by the joint 
authorship of Beér, Kovacs and Szamel), on analyzing the notion of 
the constitution and the constitutional State, the authors approach 
also the notion of constitutionalism. Janos Beér, the author of the 
relevant section, comes in point of fact to the conclusion that the 
notion of constitutionalism is equal to that of the constitutional 
State, however, under the conditions of bourgeois society, it is equal 
to that of a progressive State, which “at least to a minimum extent, 
and surrounded by a minimum of legal guarantees at least, ensures 
the influence of the citizens on the formation of the political organs, 
and the management of political affairs.” By this way the notion of 
constitutionalism receives an entirely new colour. It does not anymore 
adhere to some sort of a constitutional charter and ceases to mean 
the observance of this charter. It presupposes the presence of certain 
progressive doctrines in the constitution, which it is difficult to circum- 
scribe and which are defined differently by the various authors. When 
now as the outcome of this trend of thought constitutionalism is 
removed from its normative basis, at the same time we shall come 
into conflict with our earlier, apparently universally approved de- 
finition. 

Ultimately does the new definition rely on some sort of a sub- 
structure? May we approve the new form of definition? What effect 
will it have on our doctrines of constitutional law and the safeguard 
of constitutional institutions? Before deciding whether the doctrine 
so formulated is correct or incorrect, let us explore the historical core 
of this trend of thought first. 

The attainment of constitutions, i.e. of the bourgeois constitutions, 
which on the European continent and in America were the first 
constitutional charters at the time, was the consequence and out- 
come of a long historical struggle. This struggle had been introduced 
by the literature of the Age of Enlightenment, by a literary dispute for 
the constitutional State (not only on the Continent but by about a 
century earlier in England, too). Naturally, the so-called ‘constitu- 
tional’ doctrines of the bourgeoisie were coming into existence 
before the constitutions themselves. The pamphlet literature in France, 
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its social projections, the cahiers de doléance, with almost eerie accur- 
acy define the constitutional demands of the bourgeoisie, the petty 
bourgeoisie, the peasantry at that time turning into capitalists, i.e. 
the doctrines which these strata of society wanted to have incorporated 
in the nascent constitution. (In particular, at the time of revolutionary 
crises, the principle of the organization of state power emerged accord- 
ing to which in the exercise of state power, in the first place in legis- 
lation, alongside of the monarch, the citizens must be granted also 
a share.) It is for this reason that this age has to be considered that 
of the clearing up of the positions and the demands associated with 
the constitution rather than the age of the constitutions themselves. 
These viewpoints affected the constitutions only insofar as sometimes 
they would become the spiritual source of the constitution. When 
in this age Monstequieu advanced the principle of a separation and 
balance of the branches of state power then this principle did not 
become a constitutional principle simultaneously with its becoming 
public, but merely a constitutional political doctrine. 

At the time of the great turns of the bourgeois revolutions, so 
in England in 1647-1649, in America in 1776, in France in 1789- 
1791, the proclamations or appeals (such as in England the ‘Agree- 
ment of the People’ 1647), and declarations approved by the legis- 
lative organs come into existence (so in America the ‘Declaration of 
Independence’, then somewhat later in France the ‘Declaration of 
the Rights of Man and the Citizen’). These proclamations and decla- 
rations differ from any of the later constitutional charters in that 
they are but codifications of the often conflicting demands which the 
bourgeoisie had collected in literature. in the pamphlets, in the 
cahiers de doléance during more than a century. (It should be remem- 
bered that the declarations were often of a universal character, i.e. 
they intended to establish standards not only for the given State or 
society, but to define general ‘constitutional’ principles for all socie- 
ties in being or to be. This un-statutory character will immediately 
be obvious on reading Section 1 of the French Declaration of 1789: 
“Men are born free and equal before the law. Their social differen- 
tiation can rely only on the benefit of society’. It was not by chance 
that in the Declaration man came first, and only then the citizen. 
Section 16 of the Declaration spoke with even greater clarity than 
these examples; when claiming universal validity, it pronounced for 
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all States or societies in being or to be that ‘“‘a society where the 
guarantees of rights are wanting and where a division of powers has 
not taken place, has no constitution’’, i.e. it cannot be considered a 
constitutional state.1! We believe these examples throw a light on, 
and confirm, our earlier statement that the early constitutional declara- 
tions, contracts, etc. with their indistinct constitutional system failed 
to create clear-cut fundamental statutes in the actual sense, most of 
their rules cannot even be considered normative rules applying to 
a single State. 

Hungarian literature of legal history, and even of constitutional 
law, was somewhat fascinated by the wealth of progressive ideas 
which in the Age of Enlightenment, and then later in the period of 
the bourgeois revolutions, so to say burst into the until then almost 
lifeless legal literature. This is by no means incomprehensible as in 
fact Hungarian literature on public law at that time, with its feudal- 
mediaeval ideas, blocked up every access to living sources. Even 
in the first half of the 20th century it was still almost a sacrilege to 
quote Rousseau, Montesquieu or Locke, and even more than that, 
to refer to the Jacobins. The consequence of this attitude is that even 
today many—having in mind a constitution, or a constitutional 
State—cast a glance at the most progressive ideas only, turn the pages 
of the most consistent works of bourgeois thinking only, and pay 
no heed to what has been translated into reality of all this, what has 
become true in the form of a statute law, i.e. to the bourgeois constitu- 
tions of the 18th, 19th and 20th centuries. And it was these constitu- 
tions and the constitutional practice developed in their wake, which 
meant the constitutional reality of the bourgeois State, and not the 
utopistic literature of the 17th century, or the radical pamphlets of 
the 18th century. 

In part of the Hungarian socialist literature on constitutional law 
the concepts of constitutional State and constitutionalism have to a 
certain extent been equated. There are authors who consider consti- 
tutionalism the ideal and hitherto nowhere achieved state of affairs, 


11 An announcement of Robespierre in the Convention of later years is 
perhaps even more characteristic (May 10, 1793): “‘The declaration of rights is 
the constitution of all peoples; all other statutes, owing to their changing 
character, are subordinate to it.” Quoted by Esmein-Nézard, Eléments de 
droit constitutionnel francais et comparé, Paris 1927, Vol. I, p. 637. 
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in the event of whose existence the most progressive legal doctrines 
would have prevailed in some of the bourgeois States. In this sense 
no constitutionalism could come into being in any bourgeois State, 
not even in the age of classical capitalism as in fact it was characteristic 
even of the age of classical capitalism that it unlawfully thrust out 
the working class from the exercise of the political rights, by way 
of statutory property qualification, etc. 

This concept of constitutionalism has to be rejected also for its 
unhistoricity. Primarily because in the first years of the life of the 
bourgeois States, at least in America and almost everywhere on the 
European Continent, constitutional charters were enacted, and with 
them the constitutional legal order was established by legal methods 
and means. No longer were the legal-ideological doctrines dominating. 
The norms laid down in the constitutions meant the order determined 
by the law, and constitutionalism was referred to these. This was 
characteristic of the State of classical capitalism. The constitutions 
which often followed one after the other (see the series of French 
constitutions, in 1791, 1793, 1795, 1799, etc.) defended the interests 
of the strata of the bourgeois class actually holding power, and through 
a certain compensation, increasingly the general interests of the bour- 
geoisie. Constitutionalism meant the safeguard of this constitutional 
system. As soon as, in the first order on the American pattern, the 
constitutional courts were organized, or the ordinary courts for 
the protection of the Constitution, these courts began to stick to the 
letter of the Constitution and in the course of their activities ignored 
all other opinions. In this age the bourgeoisie would not agree to 
the least open tempering of the valid constitution. 

It is an altogether different matter that in the age of imperialism, 
and already in the decades immediately preceding it, constitutionalism 
together with legality began to be felt as a nuisance by the capitalistic 
class. In the beginning amendments of the constitutions, then new 
constitutional charters satisfying imperialist needs, charters extending 
to certain spheres only (such as e.g. the Charters of Labour in Italy 
and Spain) marked the path so far covered. The defeat of fascism in 
the war put an end to these trials, which were superseded by the 
practice of the ‘implied powers’ of the constitutional courts of the 
United States and the German Federal Republic. This practice in 
fact replaced the letter of the constitution by certain legal doctrines, 
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by a necessity arising “from the nature of things”. However, these 
legal doctrines do by no means remind of the world of thought of 
the 17th and 18th centuries, of the ideology of enlightenment. In 
fact they are in keen opposition to these, being retrograde and intent 
on blocking the path of social progress. In the age of imperialism 
the legal institutions as a rule tend to become anti-constitutional, 
and the ramparts of constitutionalism turn into bastions of anti- 
constitutionalism.?” 

Hence the violation of constitutionalism in the bourgeois State 
did not consist in the fact that by the 19th century the bourgeoisie 
became unfaithful to the ideas of its youth, i.e. the ideology of the 
Age of Enlightenment, with all its consequences. In fact this ideal 
had been thrown overboard by the bourgeoisie in the first minutes 
of its becoming of age (in England in 1648, in France in 1791) with 
all its leveller traditions, Rousseau, and even Montesquieu. When 
all this is taken note of, and not considered a violation of the consti- 
tutions, even so there will be a plethora of cases of a true infringement 
of the constitution. For although during the first phase of the evolution 
of bourgeois society the bourgeoisie was on the alert lest the letter 
of the constitution should be violated openly, it could always manage 
to provide the bourgeois class itself, the leading layers of the bourgeoi- 
sie with means, with the aid of governmental organs, for giving 
such interpretation to the constitution that favoured its own ends, 
to the prejudice of the working class. It was in particular in the inter- 
pretation of the constitutional charters that the true sense of consti- 
tution had been distorted. The age of imperialism differed from the 
historical period preceding it in the anti-constitutional propaganda 
and political activities, i.e. the liquidation of bourgeois constitutional- 
ism, becoming open in that period. 

From the time on when in America and on the European continent 
the first constitutional charters were coming into existence, by consti- 
tutionalism the observance of these constitutions and the creation of 


12 In this respect the discussion of Pal Halasz on the non-interchangeability 
of constitutionalism and democratism is rather thought-provoking.—Cf. Az 
allamformatan néhany elméleti kérdése (A few theoretical problems of the 
doctrine of state forms), Studia luridica auctoritate Universitatis Pécs publicata 
1960, No. 14, p. 33. 
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other legal norms in the spirit of these constitutions should be 
understood. 

As regards the socialist concept of constitutionalism, when it 
comes to define this, our case will even be simpler than the earlier. 
The history of the birth and evolution of the socialist constitutions 
at the same time mark out the development of constitutional doctrines 
and principles. The socialist constitutions of necessity included, and 
are including, the political and legal views which under the social 
and economic circumstances of the given age were most progressive. 
New social and economic conditions always substantiated the creation 
of new constitutional provisions (here we should remember the 
Soviet constitutions of 1918, 1924, 1936, and the new constitutions 
of the socialist countries). By these new constitutional provisions the 
most advanced socialist doctrines of constitutional law are embodied. 
So constitutional reality and the world of legal and constitutional 
doctrines do not disunite, or come into conflict with each other. 

However, for a definition of the concept of constitutionalism we 
have not to depart from the earlier: by the claim for socialist consti- 
tutionalism the obligation of the governmental, social organizations 
and the citizens is understood by which these are bound to observe 
the constitution, and to have it observed, as a normative rule, and 
in particular the obligation of the governmental organs to formulate 
the legal rules at the lower stage of the hierarchy of the sources of 
law in harmony with the constitution, its normative provisions, letter 
and. spirit. 

In other words, in the strict sense of the term, constitutionalism 
is closely related to legality. We may even say that the problem of 
constitutionalism has to be classified as a problem of the observance 
of the rule of law in a very wide sense. This statement may be advanced 
the easier because socialist constitutions are typically constitutional 
charters, whose observance requires about as rigorous means as 
the observance of the rule of law. These means may be discovered 
in the numerous branches of the supervision of legality, hereincluded 
not only the supervision by the procurator’s offices but also the similar 
competence of the Presidential Council of the People’s Republic, 
and extend to the rescission or amendment of the unlawful legal rule. 
This provision has been taken up in clause (2) Sec. 20 of the Hunga- 
rian Constitution, with special regard to cases of a violation of the 
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Constitution. As regards the practical aspect of the case, i.e. the sanc- 
tion, in the matter of the preservation of constitutionalism one may 
without difficulty approximate the forms of how the safeguard of 
legality has been solved. This approach puts neither practical obsta- 
cles, nor such of principle in the way of handling the problem of 
constitutionalism as one coming within the scope of legality. The 
constitution, be it viewed from any side, is a statute law; its creator 
is the legislative organ, its form and method of promulgation conform 
to those of any other statute law. 

Still when the constitution is surveyed from the other side, from 
the position it occupies in the hierarchy of legal rules, we have to 
draw a line between legality (the observance of the rule of law) and 
constitutionalism. As has already been pointed out, the constitution 
is a legal norm of highest order and greatest force in a given state. 
This is reflected by the fact that constitutionalism has a higher order 
of value, and is a notion carrying a larger number of political elements 
than general legality. For the safeguard of constitutionalism means 
other than those of the usual forms of a supervision of legality have 
to be applied. For a socialist constitution its permanency has to be 
remembered, i.e. its trait that it cannot be amended by a simple 
legislative Act, and what is of greater significance in the Hungarian 
constitutional system, the Presidential Council of the People’s Repub- 
lic, even though it has a substitutive competence between the sessions 
of the National Assembly, has no competence of amending the 
Constitution.” 

Hence, while the safeguard of legality is extended beyond the 
observance of the laws to that of decree-laws, government regulations, 
and even legal norms of a lower order, the notion of constitutionalism 
adheres in the socialist State to a single legal rule, viz. the constitu- 
tional charter itself. We have to analyze the special position of this 
legal rule, whenever the problem of constitutionalism emerges. And 
even when we emphasize that everywhere, even where there is an oc- 
casion and a way to have recourse to the methods used for the safe- 
guard of legality, we have to remember that the special position of 










13 Clause (4) Sec. 20 of the Constitution. This thesis is repeated in the consti- 
tutions of all socialist states. 
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the constitution calls for special safeguards of constitutionalism. We 
have to study therefore this problem with reference to the forms of 
the safeguard of legality. 

Similarly as the safeguard of legality (observance of the rule of 
law) that of constitutionalism also has its projections in society. 
Among these the one of greatest importance is the supervisory, 
guiding activity of the communist party. The central and other organs 
of the party influence the governmental agencies in a sense that 
these observe the postulate of legality and constitutionalism with 
yet stronger consistency. Naturally this is a crucial problem; on the 
governmental and legal lines efforts have to be made to render the 
aid extended by the party yet more effective with institutional guar- 
antees. Therefore the next step is an approach of the fundamental 
problems of these institutional guarantees. 

The principle of popular sovereignty prevails in the socialist political 
organization—so also in Hungary—unbroken. Essentially this means 
that the fulness of political will, which at the same time is the will 
of the working people as a whole, is brought to expression by the 
supreme representative organ of state power, i.e., the National 
Assembly, which exercises the rights and discharges the duties implied 
in this will. The Acts of will or normative Acts of the National 
Assembly, as has already been made clear, are created in the form of 
statute laws, i.e. in the form of fundamental laws, as well as simple 
laws (certain Acts of will appear in the form of Resolutions). It follows 
from the principle of popular sovereignty that the National Assembly 
is as for authority superior to any other existing or potential organ, 
it has a kind of established primacy which does not tolerate even a 
state of balance between the supreme legislative organ and other 
agencies. (As regards the statute laws this principle and the practice 
associated with it are prevailing. A certain complexity is introduced 
by that the Presidential Council of the Hungarian People’s Republic 
formed of members of the National Assembly and substituting it, 
may promulgate Iaw-decrees. Still, in this case it is clear that the right 
of promulgating the decrees of statutory force is exercised by the 
constitutionally substitutive, partial institution of the National 
Assembly. A further problem with the laws arises because the subject- 
matters coming exclusively within the scope of legislation have not 
been defined in a clear-cut manner, which, admittedly, is a problem 
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of a policy-making nature, but its realization would primarily be a 
matter of technicality.) 

As regards the Constitution here principles and legislative regulation 
stand firmer. As pointed out above, here the Presidential Council 
e.g. of the Hungarian People’s Republic has no substitutive com- 
petence. There is, further, no need for defining the problems encom- 
passed by the Constitution, as in fact the Constitution actually in 
force in Hungary includes the problems tied up with the problem 
of substitutive competence, or the subject-matter of regulation, as 
is the case with legislation. 

The enactment of the Hungarian Constitution, its amendment, 
and any revision of it, can come within the competence of no organ 
other than the National Assembly. This has been beyond dispute 
even so far. Jurisprudence considered it the exclusive competence of 
the National Assembly to decide on the subject-matters to be taken 
up into the Constitution. Furthermore it may be stated that neither 
the wording of the Constitution offers an opportunity for the settle- 
ment of constitutional questions by way of a plebiscite, as defined 
in para (d) clause (1) Sec. 20 of the Constitution.* The population 
or the electorate may at any time express its disagreement in the meet- 
ings of the electorate, moreover it may even recall a representative 
taking a position conflicting with the will of his electorate. Still the 
population, in conformity with the actual constitutional regulation, 
has no direct share in constitutive activities. Hence the creation of 
the bases of constitutionalism is a function of the National Assembly. 

However, besides the constitutional charter, the National Assembly 
calls to life also other statute laws. Whether or not these statute 
laws may from the very outset be considered constitutional, is a prob- 
lem which has been analyzed by the theorists of State from a number 
of aspects. The crux of the problem is whether in a given State the 
legislature is considered one of the central organs, one of several, as 














M4 For our part we believe that this form of a plebiscite is a kind of consultative 
plebiscite which merely informs the National Assembly and the superior poli- 
tical organs of the position taken by the population in a definite question, but 
is void of a legislative force substituting that of the political, representative 
organ. For definite cases the Yugoslav Federal Constitution in Section 214 
decrees the obligatory referendum for an amendment of the Constitution (here 
the case is one of the disagreement of the particular chambers). 
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in the bourgeois States, where the Montesquieuian principle of the 
division of powers (or the ‘modern’ theory of a rationalization of 
powers and with it the eclipsing of the legislative-representative 
organ) dominate, or the supreme organ of State power, like in the 
socialist countries. In a bourgeois state there is no obstacle whatever 
to entrusting an extraparliamentary agency with the supervision of 
the parliament whether its legislative activities are in conformity with 
the constitution. In this case the latter exercises supervisory rights 
over the parliament—the maker of the constitution—in the ‘defence’ 
of constitutionalism. Such powers have in general been conferred 
on the judiciary (in the United States of America on the Federal 
Supreme Court, in other bourgeois States, so in the German Federal 
Republic, on the Court of Constitution specially created for the pur- 
pose).!° There is no doubt that this construction raises the organs of 
the judiciary to a position above the parliament. A political organiza- 
tion on this pattern would be inconceivable in a socialist State. Beér 
correctly stated that in a socialist State a court of constitution would 
be unimaginable, as this would be conflicting with the primacy of 
the supreme organs of state power, the absoluteness of their com- 
petence.’° 


15 See on this subject Carl J. Friedrich, Der Verfassungsstaat der Neuzeit, 
Berlin-Gottingen—Heidelberg 1953, p. 215; he suggests that the initiators of 
the American supervisory system by the judiciary, viz. Hamilton and Marshall, 
also had in mind that the Supreme Court shift the construction of the Constitu- 
tion towards conservatism. 

16 Cf. Beér, Kovacs and Szamel, Op. cit., p. 280; and L. Szamel, A jog- 
forrdsok (The sources of law), Budapest 1958, p. 162.—At the same time it 
has to be stated that recently in the constitutional regulation of certain socialist 
States constitutional judicature has been introduced. In Yugoslavia both the 
Federal Constitution and those of the federal republics introduced constitu- 
tional courts, partly to reinforce the hierarchical character of the Federation, 
partly to segregate the safeguards of the Constitution within the governmental 
organization (cf. Sections 145-51 of the Federal Constitution). The priority 
of a certain degree of the supreme representative organ is guaranteed by the 
provision that after the decision of the Constitutional Court it is the right and 
duty of the Federal Skupshtina to reconcile the statute law with the Constitu- 
tion within six months following upon the decision. The decision of the Consti- 
tutional Court of Yugoslavia will be directly effective on the expiry of this 
term. The Czechoslovak Act on Federation, effective since January 1, 1969, 
also called to life a Constitutional Court, in the first place to safeguard the 
constitutionality of the Federation. Two positions most interesting on Yugoslav 
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After these premises the statement may be advanced that in a social- 
ist State the supreme representative organ of state power (in Hungary 
the National Assembly) cannot pass unconstitutional legislation. The 
guarantees are the means enumerated above and deposited in the 
hands of the working people, the electorate. By having recourse to 
these, the people may exercise an appreciable influence on the rep- 
resentatives, and so on the legislature, and all this is buttressed up 
by the policy of the Party. Therefore there is no reason for, and 
theoretically not even a possibility of, creating an extra-parliamentary 
organ for the defence of the constitution, this particularly momentous 
Act of the supreme representative organ of state power, or investing 
an already operating agency with a new competence. In addition to 
this reasoning, let it be emphasized once again that the socialist 
political organization cannot even tolerate an organ which, for any 
reason, operates on a level higher than the legislation, with a compe- 
tence in excess of that of the legislature. 

A supervision of the legislative activities of the legislature, when 
viewed from the constitutional aspect, has to be entrusted to the le- 
gislature itself, i.e. to the electorate. This is dictacted by the consistent 
application of the principle of popular sovereignty and the supremacy 
of the National Assembly, the supreme representative organ of 
state power. However, there is still a wide scope where the study of 
the observance of constitutionalism has to be continued, now as 
far as the Hungarian people’s democratic State is concerned. 

J. Beér’’ is right in stating that the provisions of the Constitution 
are commands addressed in the first place to the legislators, i.e. 
among others, to the Presidential Council of the People’s Republic 
and to the Government. While within the limitations of the Constitu- 
tion the National Assembly is the organ expressing national sovereignty, 
all other governmental organs are expressing popular sovereignty 


constitutional procedure may be found in Jovan Djordjevic, ‘Les Cours Consti- 
tutionnelles en Yugoslavie’, Le Nouveau Droit Yuogoslave 1963, X-—XII, pp. 
9-24; and in Vladimir Krivic, ‘Les jurisdictions constitutionnelles’, Recueil 
des lois de la RFS de Yougoslavie, Vol. XIV, Beograd 1965, pp. 3-15. 

17 Janos Beér, Népkoztarsasagi alkotmanyunk normativ jellegéhez (On the 
normative character of the Constitution of the People’s Republic), Az Allam- 
és Jogtudomdnyi Intézet Ertesitéje 1960, Nos 2-3, p. 123. 
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merely indirectly, and are in all instances subordinate to the constitu- 
tion-making organ on the summit of the hierarchical order of the 
State, i.e. the National Assembly. The question whether these organs 
may, or have to be, supervised on the grounds of constitutionalism, 
must be answered in the affirmative. 

The next question is whether political supervision can be instituted 
as supervision of legality (observance of the rule of law). However, 
to this end the present position of the supervision of legality has to 
be put under a closer scrutiny. One of the foremost organizational 
forms of the safeguard of legality, and for the purpose of this study 
the one to be taken into consideration in the first place, is the super- 
vision by the procuracy. The limits of the scope of operations and 
activities of the procuracy have been drawn by the legal rules applying 
to the procurators’ offices. On this understanding'® the organ of 
the highest level that may come within the scope of supervision by 
the procuracy on the grounds of legality is the minister. Necessarily, 
the supervision of the Presidential Council and the Government has 
been omitted. (The presence of the Supreme Attorney of State at 
the sessions of these organs does not constitute a right of interference 
on his part.) The extension of the competence of the procuracy, 
namely of the Supreme State Attorney upwards could in no event 
be justified. If this were done the Supreme State Attorney would 
exercise supervisory rights over the activities of the Presidential Council 
of the People’s Republic, which is exactly the authority in which the 
right is vested to recall the Supreme Attorney of State, and to elect 
a new one, between two sessions of the National Assembly. Nor 
would such a situation be welcome in the relation between Govern- 
ment and Supreme Attorney of State as both organs are equally subor- 
dinate to the National Assembly, i.e. they are at an equally high level 
in the political hierarchy. This finding prompts the statement that 
a supervision of constitutionalism in its relations to the Presidential 
Council of the Republic and the Government cannot be assigned to 
the procuracy, the organ discharging supervisory functions on the 
ground of legality. Consequently another organ has to be found for 
the purpose. 


18 Clause (3), Sec. 4 of Hungarian Law-decree No. 9 of 1959. 
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In point of principle the idea suggests itself to entrust the plenum 
of the National Assembly itself with the functions of safeguarding 
the Constitutions as the most appropriate organ on this level. Inci- 
dentally the National Assembly actually hears the Government’s 
report of its activities (clause (1) Sec. 27 of the Constitution) and 
exercises supervisory rights over the Presidential Council of the 
People’s Republic in matters of the promulgation of decree-laws 
(clause (5) Sec. 20 of the Constitution). It cannot be doubted therefore 
that beyond a supervision and guidance of the general policy of these 
organs this system of requesting reports serves the supervision of 
the observance of legality, and so of constitutionalism.—Still for 
organizational reasons this method appears to be unfeasible. There is 
no doubt that even in the future the National Assembly will not 
meet frequently enough to undertake this task. However, the super- 
vision of the activities of the Presidential Council and the Govern- 
ment on the ground of constitutionalism comes in all events within 
the competence of the legislature, in fact there is no other superior 
organ above the two in the People’s Republic. De lege ferenda the 
associated functions ought to be kept apart, namely the surveillance 
of the legislative activities of the Presidential Council and the Govern- 
ment on the ground of constitutionalism should be entrusted to one 
of the committees of the National Assembly, preferably to the Com- 
mittee of Law and Justice, which would be the most straightforward 
solution, whereas the annulment or amendment of the legal rules 
promulgated by these organs would come within the exclusive com- 
petence of the National Assembly or its substitute, the Presidential 
Council of the Hungarian People’s Republic. The parliamentary 
committee should in this case be convened at more frequent inter- 
vals, and this committee would then permanently supervise the legis- 
lative Acts, and in the event of an infringement of the Constitution, 
forward a report to the National Assembly itself.!® 





19 As a matter of curiosity it should be noted that in Year III of the French 
Revolution Abbé Sieyes in this matter tock a stand against the role of the 
judiciary, and suggested the organization of a constitutional jury of members 
of the popular representation. This would have been a jury to decide in matters 
of a breach of the Constitution (speech of the 2nd of Thermidor). Cf. Esmein- 
Nezard, Eléments de droit constitutionnel frangais et comparé, Paris 1927, Vol. 
I, p. 638. — Even if not this path had been chosen by the makers of the Rumanian 
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To some extent this construction would amount to undue foresight; 
still it would redound to the further increase in the authority of the 
Constitution. 

Much simpler is the solution of the safeguarding of constitutional- 
ism on the level of organs of a lower order (ministries, other central] 
specialized agencies, the local organs of state power and public 
administration). In addition to the superior authorities, the organs 
of the procurator’s office take charge of the supervision of these 
organs on the ground of legality. The supervision of legality by the 
procurator’s office, completed with the judicial proceedings guaran- 
teed by Sec. 55 of Act IV of 1957, provide a wholly reassuring solution 
for the safeguard of the observance of the rule of law in Hungary. 
On this level the problem of constitutionalism mostly raises the issue 
of the observance of the rule of law. In this case the Constitution 
will appear as a statute law, the constitutional or fundamental law. 
Nor can it be doubted that should, e.g., the procurator’s office be 
confronted by two competing legal rules, i.e. the Constitution and 
any other legal provision, by his erudition in law and his sense for 
the law the procurator will stress the priority of the Constitution. 
For this reason, in our opinion, the safeguard of the Constitution 
on the level of organs of lower order may be entrusted to the pro- 
curacy and its agencies even in the future, while maintaining the re- 
sponsibility of the superior authorities. 

It is also a function of the members of the procurator’s offices to 
accept the provisions of the Constitution as such as directly binding 
the governmental organs and the citizens, and not merely as political 
or legal declarations. Naturally, and exactly following from the char- 
acter of the Constitution, the problems of constitutionalism may 
emerge not only within the sphere of general supervision, but also in 
all branches of supervision, by the procurators. 

In this manner the observance of the rule of law and constitutional- 
ism, the supervision of the observance of the rule of law and con- 
stitutionalism, will come into contact in a vast area. During the 


Constitution of 1965, still Section 53 made it the function of the constitutional 
committee of the Great National Assembly to supervise legislation for its 
constitutionality. However, decision in this matter can be taken exclusively 
by the plenary session of the Assembly. 


180 





past years the political organs have accumulated many useful experien- 
ces in the sphere of a supervision of the observance of the rule of 
law. These experiences may be turned to good account also in the 
supervision of constitutionalism, by no means less important. 


3. SOCIALIST CONSTITUTION IS NOT FICTIVE. THE EXCLUSIVE- 
NESS AND THE STABILITY OF THE CONSTITUTION IN 
SOCIALIST STATES 


The significance of the constitution of a socialist State is marked 
by three traits which establish a characteristic relationship between 
constitution and the other Acts of the legislature. These are (i) the 
absence of fictitiousness, (ii) the exclusiveness of the fundamental 
law, and (ili) the stability of the constitution.—Although at first 
glance these traits draw from different sources, still their common 
origin and common objective are easily recognizable. 

(i) As has already been pointed out by a number of scholars, the 
general fictitiousness of a capitalist constitution has social and eco- 
nomic origins. Capitalist society, particularly in its liberal phase. 
cannot waive illusions to be nurtured in the broad strata of society. 
The constitution, to the stability of which so many illusions attach, 
is not only in its initial phase, but also in the period of its decomposi- 
tion, a means of propaganda on the part of the petite bourgeoisie and 
the strata of workers influenced by it. This character of a bourgeois 
constitution stands out with particular clarity in the enumeration of 
civic (human) rights, still to a by no means lesser degree in the demar- 
cation of the competences of the particular representative organs. 
However, the constitution is merely a skeleton legal rule, whose 
general statements have to be translated into reality by other legal 
rules, or enacting clauses. In the bourgeois States there is a difference 
of contents between the constitution and other legal rules enforcing 
it. The capitalist class cannot, and does not want to actually enforce 
the norms of the constitution as this would be conflicting with its 
economic and political interests. There remains therefore the fictive 
constitution and the ‘enacting or enforcing clauses’ expressing the 
true interests of the bourgeoisie mostly with clarity. Historical expe- 
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rience demonstrates that the divergence is most striking between the 
constitutions and the regulations and instructions of public administra- 
tion. One may venture the statement that the constitutionalism of 
public administration was in fact dead already in the middle of the 
19th century.” The want of consciousness on the part of the bour- 
geois legislator necessarily widens the gulf between the constitution 
and legal regulation going into detail. Lenin’s remark on the fictitious 
constitution (“the law and reality disagree’)?! compares social 
reality, and so the provisions laid down in the enacting clauses, to 
the paper constitutions of the bourgeoisie. Similarly, historical expe- 
riences confirm that institutions like constitutional or administrative 
courts, etc. do not modify this general trend. In fact viewed from the 
other side the fact remains that the bourgeoisie on recognizing certain 
factors in social evolution will, by bearing in mind these factors, 
even more accentuate the fictitious character of the constitution just 
in the defence of class interests. 

In a socialist society the conditions of the fictitiousness of the 
constitution are absent just as they are permanently present in a 
capitalist State. Scientific ideology, Marxism-Leninism, provide the 
means for a recognition of the true trends in the evolution of State 
and Society, and for the enforcement of these trends in the supreme 
legal rule governing political activities, the constitution. The constitu- 
tion has ceased to be a collection of the illusions of Utopists, neither 
is it the store-room of dishonoured promises of clever bourgeois, but 
the true fundamental statute of the working people, which on a scien- 
tific basis records the results so far achieved, sets the realistic targets 
of State and Society, defines the most appropriate forms of the organ- 
ization created to this and also its methods of operation. Principles 
and practice of Marxism-Leninism have been drawn up by the most 


20Imre Szabo exposes essentially the same idea when contrasting the bour- 
geois legal rules as a form obscuring the essence to the various kinds of their 
interpretation, asserting thus the real, i.e. class content of the latter. Cf. A jog- 
szabdlyok értelmezése (Interpretation of the legal rules), Budapest 1960, p. 
13.—The same relation appears between the ‘fundamental statute law’ and 
other legal regulations the latter—originating mainly from public administra- 
tion — expressing the real will more faithfully. 

*1V.J. Lenin, [To.1noe Co6panue Couunenuu (Collected Works). Tom 17, Docy- 
napcTBeHHoe M3natensctBo TMonmutayeckoi JIutepatyppl, Mocxsa 1961, cTp. 345. 
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conscious team of the working class, the communist party, and it 
is the party that, with the aid of the mechanism of the dictatorship 
of the working class, integrates these principles and practices in the 
most important political regulation, the constitution. 

However, in order to prevent the constitution from becoming 
fictitious, in addition to the conditions outlined above, the will is 
needed to carry through the provisions of the constitution in the 
implementing statutes. This trend of thought will lead to the idea 
of constitutionalism. The socialist state wants constitutionalism, and 
for this reason it subordinates with most rigorous consistency the 
lower organs of state power and public administration, and also the 
judiciary, to the supreme representative organ of state power, solely 
authorized to draw up a constitution. However, this is at the same 
time a political exigency, because it is by this way that the targets—laid 
down also in the constitution—can be achieved in the course of 
building socialism, and then communism; targets which the discipline 
of Marxism-Leninism has defined as such are possible or even impe- 
rative. Since a socialist constitution is a tool for achieving the objec- 
tives set by the communist party and the working people, it is the duty 
of the socialist political organs to take charge of the enforcement of 
the constitution (this is what the party, the population, all mass 
organizations demand from them). Jt follows therefore that the consti- 
tution can become fictitious, even in parts, only when in the given social- 
ist State grave political errors are committed. Political errors, however, 
are reparable, and so an end may be put to the fictitiousness of 
certain provisions of the constitution, a fictitiousness which as expe- 
rience shows is of short duration only. The existence of a fictitious 
constitution is inevitable in a bourgeois State, whereas the want of 
same, the observance of constitutionalism, are a necessity in a socialist 
State. It is for this reason that in a socialist State the hierarchical 
position of the constitution, the subordination of the statute laws 
and other legal rules or Acts to it i.e. the priority of the constitution, 
is of enormous significance. 

(ii) By the exclusiveness of the constitution it is understood that 
‘historical’ (unwritten) constitutions are out of question in a socialist 
State. In the course of evolution the rules bringing under regulation 
the fundamental social] and economic organizational problems of the 
given State, the rights and duties of the citizens, are of necessity 
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compiled in a single statute law. That there is no ‘historical’ consti- 
tution in a socialist State, follows from the fact that all historicity 
would as a matter of course refer back to the capitalist, and even 
feudal legal order. The organs of the socialist State in their legal 
rules closely follow the economic and political evolution, and therefore 
the constitutions as fundamental statute laws will have to respond 
to similar conditions. (Even in a country where the socialist revolution 
took place a half century before, i.e. in the Soviet Union, each momen- 
tous economic and social change entailed the introduction of an 
entirely new constitution.)—As for the doctrine that in a socialist 
State constitutional rules should be laid down in a single statute 
law, it has not generally been accepted. Before offering reasons for 
this doctrine it has to be made clear that actually this is the situation 
in the Soviet Union, in all her union and autonomous republics, 
and in the people’s democracies in Europe and Asia. (This is the 
situation in Poland since the introduction of the Constitution of 
1952.) From the wording of most of the constitutions (Article 146 
of the Soviet Constitution, Article 151 of the Constitution of the 
Russian Federation, Article 127 of the Ukranian Constitution, Article 
91 of the Polish Constitution, Article 108 of the Constitution of the 
German Democratic Republic, etc.) it is clear that a constitution 
can be amended solely by modifying, expanding or narrowing down 
the text of the only effective constitution, and not by drawing up a 
new constitution charter. Or, a new constitution must be introduced 
and it supersedes the earlier constitution. This practice of constitution- 
making owes its currency not to mere chance. When we now keep 
an eye on the dwindling significance of the constitutions in the capi- 
talist States, we shall have to face a process which may be termed 
as that of the devaluation of constitutions. Important regulations 
are superseded by minute procedural rules, so that constitutional 
regulation will of necessity lose much of its authority and weight. 


22 Previously the Constitution of the Republic of Poland was composed of 
the following legal provisions: the declaration of the Seym in the matter of 
civic rights and freedoms (February 22, 1947), the constitutional law of February 
19, 1947, the constitutional law of February 4, 1947 of the election of the 
president of the Republic, and the proclamation of the Polish Committee 
of National Liberation. 
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In the socialist system the constitutions sum up and bring under 
regulation the problems of greatest importance and weight, ie. 
fundamental problems. In socialist jurisprudence it is a generally 
accepted opinion that constitutions must not be too detailed. The 
existence of a constitution consisting of several statute laws cannot 
be justified unless detailed regulations are also included. The single 
constitutional charter would on account of its size make such a 
regulation of details impossible. In such a constitution regulation of 
organizational details will necessarily be narrowed down. 

The single constitutional charter, the exclusiveness of the funda- 
mental statute law, redounds to a better observance of constitution- 
alism. The existence of several fundamental Acts will in all cases 
raise the problem of priority and of the constitutional hierarchy, 
problems hard to solve, and therefore apt to introduce uncertainty. 
The single constitution, so general in the socialist States, is the basis 
of the consolidation of constitutionalism. Obviously all other statute 
laws are subject to the constitutional provisions, and so also the 
supreme legislative representative organ of state power is subject to 
the constitution which it has enacted, until this constitution has been 
amended in the appropriate manner. Among others socialist legality 
(the observance of the rule of law) also means that in the hierarchy 
of the legal rules the statute laws of an order below that of the consti- 
tution are in all cases of equal weight (by taking into consideration 
the principle of lex posterior derogat priori). So the otherwise extreme- 
ly important codes (such as the Criminal Code, the Civil Code, 
the Code of Civil Procedure, the Code of Public Administration, 
the Council Act, the Labour Code) are not some sort of a midway 
house between the constitution and the laws. While lawfulness demands 
that a maximum stability should be guaranteed to the codes, yet this 
is not endorsed in any socialist constitution by way of a qualified 
majority, or other organizational guarantee. For neither formal 
reasons, nor on considerations of content can a statute law be raised 
to the level of the constitution, with the exception of the single consti- 
tution, or fundamental statute law. (This thesis is not contradicted 
by clause (3) Sec. 51 of the Constitution of the Czechoslovak Socialist 
Republic, which stipulates a qualified majority, like the one required 
for the constitution, for the declaration of war, changes of the state 
frontiers and the election of the president of the Republic. The 
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subject matters here enumerated do not come within the scope of 
some sort of a separate constitution-making.)** 

(iii) The third characteristic trait in a socialist constitution is its 
stability. Still this stability is not absolute, and does not even pretend 
to be. So the constitutional laws of the socialist States do not recog- 
nize the institution of the pouvoir constituant, in fact on the highest 
level the representative organ receives its sovereign rights from the 
people as a whole, and so an organ of a yet higher level is out of the 
question in these countries. No socialist constitution declares the 
unchangeable character of any of its provisions. The stability of the 
constitution consists in that the amendment of the constitution is 
tied to a special procedure of the regular legislative organ (the su- 
preme representative organ of state power), and its approval requires 
a qualified majority. This provision has two objectives, viz. (a) it 
guarantees the maximum degree of stability to the fundamental 
statute law, without at the same time putting up barriers to modi- 
fications which may become necessary; and (b) it takes out the consti- 
tution from among the other statute laws, by conferring a formal 
distinction on it. In the Hungarian People’s Republic, in like way as 
in the majority of the socialist countries, the constitution underlines 
its stability by withholding the power of amendment, expressly or 
for want of a general substitutive competence, from the Presidium 
(in Hungary the Presidential Council), otherwise substituting the 
supreme organ of state power. From this thesis it follows, in partic- 
ular in Hungary, that non-statutory provisions (legal rules defined 
by decree-laws) cannot be taken up in the Constitutional Act, and 
so its position and weight in the hierarchy of the sources of law 
have been fixed. In the majority of the socialist countries these traits 
cannot be applied to other normative legislative Acts. It is by this 
way that the constitutional charters rise to a higher category of legal 
rules, which, however, does not constitute an obstacle to their being 
modified or amended. The provisions governing the amendment 


23 This, however, may happen and has happened in the course of socialist 
constitution-making, on particular occasions even in the present days; when 
the constitution could not be amended wholesale, when it was not possible 
to create new constitutional laws (e.g., in Czechoslovakia, when the country 
was turned into a Federation, and the organs of this Federation had to be called 
to life). 
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or modification of the constitution merely serve for forestalling 
too frequent amendments, which eventually might be apt to detract 
from the authority of the constitution.” 


4. THE LAWS. THE GENERAL, EXCLUSIVE AND EXPRESS 
COMPETENCE OF THE LEGISLATURE 


The most frequent normative Act of the organ occupying the summit 
of the representative system of state power is the law. As has already 
been made clear the constitution is also a law, still invested with 
specific characteristics which exactly for its position raises it above 
| all other laws. The statute laws of a non-constitutional character 
(so also the codes mentioned earlier) are of equal weight and occupy 
the same rank in the hierarchy of the sources of Jaw. In the socialist 
countries the supreme organ of state power promulgates the legal 
norms binding the citizens in general in the form of law (which does 
not mean that a law can have a normative content only). This confirms 
that apart the constitution, the law is the most significant legal Act 
of the socialist State. L. Szamel quotes two principal reasons for this, 
viz. (a) the fact that the creative organ receives its authority, and 
direct mandate from the people; and (b) the criterion of content which 
says that the laws bring under regulation most typical relations of 
a most permanent nature.” This by itself correct statement presents 
two associated and mutually reflective traits. As a matter of fact 
a reasonable division of labour, and the position of the supreme 
representative organ of state power in the political organization 
prompt that the supreme organ should not bring about legal Acts 
of whatever character, but only such that with their permanent char- 
acter and significant content, decisively influence the operations 
of the political order and the governmental agencies, i.e. control 
political and social activities in their most characteristic and important 





*4 How clearly this postulate stands out in the socialist countries is perhaps 
best exemplified by Act II of 1957 in Hungary on the amendment of the Con- 
stitution. This declared Sec. 24 concerning the enumeration of government 
departments-- often requiring the amendment of the Constitution in Hungary 

| (and forthat matter not always in the appropriate form) —asimple legislative Act. 
\ 25 Beer, Kovacs and Szamel, Op. cit., p. 87, and L. Szamel, Op. cit., pp. 42-3. 
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spheres. On the other hand it is unimaginable in a socialist State 
that legal rules of this type should originate from organs other than 
the representative, or to be more precise, the supreme organs of 
state power. However, it stands to reason that this statement has no 
absolute value. In fact, in particular in the Hungarian constitutional 
structure, the significance of the equal rights of the presidium, i.e. 
the Presidential Council of the People’s Republic cannot be argued 
in the exercise of substitutive powers in the sphere of the creation 
of legal rules. On the other hand it may be argued, what questions 
have to be considered as having a most permanent and most typical 
character. Still all this will not modify the earlier statement that the 
said principal traits in fact define the position of the legislature, legis- 
lator and law in a socialist State. For a closer approach of the problem, 
further investigations will have to be made. 

Earlier, in Chapter Two, we have already mentioned that during 
nearly twenty years in the evolution of the Soviet Union legislation 
was not concentrated at the congresses of the soviets of the Soviet 
Union, or those of the union republics. Moreover, in the first writings 
on constitutional law the existence and necessity of legislation as an 
independent political function was denied.”* It was Article 32 of the 
Constitution of 1936 which deposited legislation exclusively with the 
Supreme Soviet of the Soviet Union. It is known that when the 
draft-constitution was put up for debate there were opinions in favour 
of the maintenance of the earlier system, at least partially. Stalin, by 
emphasizing the need for a stability of legislation, dismissed this 
suggestion.?’ Since then this form of legislative exclusiveness has 
been taken up in all socialist constitution. On analyzing this principle 
it will have to be established, what sort of a right this principle settles 
for the supreme representative organs of state power. 

Article 32 of the Soviet Constitution, quoted above, by itself 
confers no competence on the Supreme Soviet. Article 31 quoted 
earlier refers to the competence of the Supreme Soviet and by omit- 


26 Of this period also some sort of a ‘free law’ approach was characteristic. 
The attempt was made to prove that owing to the revolution such legal pheno- 
mena had emerged that could not be fitted into the framework of positive law. 

27 J. Stalin, The Problems of Leninism, Foreign Languages Publishing House, 
Moscow 1945, p. 540. 
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ting a Sseriatim enumeration declares that the rights listed in Article 
14 of the Constitution come within the competence of the Supreme 
Soviet provided that the Constitution does not expressly assign 
any of these rights to the competence of other organs (Presidium, 
Council of Ministers, or ministries)—In conformity with clause 
(3) Sec. 10 and clause (1) Sec. 14 of the Constitution of the Hungarian 
People’s Republic, legislation expressly comes within the competence 
of the National Assembly. Here the competence has been defined 
in a manner different from that adopted in the Soviet Constitutions, 
where owing to the federal structure of the country hardly another 
solution could have been found. Clauses (2) and (3) Sec. 10, clause 
(5) Sec. 12, clause (3) Sec. 18, clause (2) Sec. 23, clauses from (1) to 
(3) Sections 27 and 35, clause (2) Sections 36 and 37, clauses 
(3) and (5) Sec. 39, clause (1) Sections 43 and 66 of the Hungarian 
Constitution delimit the sphere of competence of the National 
Assembly still only clauses (2) and (3) Sec. 10 make mention of 
norms. These enumerations cannot be exhaustive for the simple 
reason because according to clause (2) Sec. 10 “the National Assembly 
exercises all rights resulting from popular sovereignty”. In this case 
legislative exclusiveness cannot mean more for the National Assembly 
than a formal guarantee that the legal Acts of any other organ 
(except in Hungary the Presidential Council of the People’s Republic) 
are below the level of laws and therefore cannot be derogatory to 
the legal rules of the National Assembly passed in the form of a 
law. And this is by no means little, because even by itself it stabilizes 
the hierarchy of the legal rules and the legislative functions of the 
representative organs of state power. In no event does this formal 
guarantee inform of the extent of the legislative competence of the 
supreme representative organs of state power. This means that the 
principle of legislative exclusiveness cannot be exploited for defining 
the subject-matters of legislation. It would amount to a complete 
misconception of historical evolution to state that the principle of 
legislative exclusiveness had been taken up with such an intention 
in the Soviet Constitution of 1936. Other paths will have to be sought 
for when analyzing the subject-matters of legislation. 

As regards Hungarian practice a triple level of competence may be 
discerned here. All three affect the relations of the norms. The various 
levels are as follows: (a) the general competence of the National 
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Assembly; (b) the exclusive competence of the National Assembly; 
and (c) the express competence of the National Assembly. 

(a) The general, complete competence of the National Assembly 
is defined in the first part of clause (2) Sec. 10 of the Constitution. 
Accordingly the supreme organ of state power exercises all rights 
resulting from popular sovereignty. This provision pronounces that 
the rights of the National Assembly, among them the right of creating 
legal norms and the right of legislation are not, and cannot be, limited. 
Beside the division of labour referred to in Chapter Two, the National 
Assembly has the power to draw within its sphere of competence any 
matter, and to extend the sphere it may have divided by way of dele- 
gating certain powers. 

(b) In the Constitution (except clause (1) Sec. 14 on legislative 
exclusiveness) there is only a single reference to the exclusive com- 
petence of the National Assembly, viz. in clause (4) Sec. 19 concern- 
ing the amendment or modification of the Constitution. The wording 
of the Constitution expressly prohibits the Presidential Council 
from carrying out changes in the Constitution (or from drawing 
up a new constitution by way of amendment). However, there are 
rights coming within the competence of the National Assembly, in 
regard of which there are no prohibitive provisions that have been 
taken up in the Constitution still it follows from the sphere of autho- 
rity of these rights that they must come within the exclusive compe- 
tence of the National Assembly. The reason is that: (i) these are 
cases of the own internal organization and the own agencies of the 
National Assembly (election of officers, committees, drawing up of 
standing orders, decision on the validity of polling, dissolution of 
the National Assembly before the expiry of its mandate, or declara- 
tion of an extension of the term of the mandate, establishment of 
the incompatibility of members of the National Assembly): (ii) the 
case of the exclusion of the Acts of the Presidential Council proceed- 
ing in a substitutive capacity (election or recall of the Presidential 
Council itself). It is of interest to note that under the Hungarian 
Constitution an exclusive competence can be established also on two 
levels only. Among the competences here enumerated there are few 
only which may be termed normative and, in particular, legislative 
Acts. There is a large number of special Acts, or matters, which call 
for a decision of the National Assembly. 
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(c) By the group comprising what are called express competences 
the rights are understood which the Constitution itself declares 
although by this fact it does not assign them to its exclusive compe- 
tence. The sections of the Constitution which establish competences 
for the National Assembly have been analyzed above. A study of 
these passages will show that they contain legislative or normative 
Acts in a moderate number only. A law must define the organs of 
government (clause (2) Sec. 10), the State budget (paragraph (b) 
clause (3),) the national economic plan (paragraph (c)). Laws must 
create new ministries, and dissolve others, define or modify the com- 
petence of the ministries (paragraph (f)), laws must proclaim a 
general pardon (paragraph (h)), decide on the method of calling the 
members of the government to account (clause (2) Sec. 27), on the 
regulations applying to the councils and the executive committees 
(Sec. 35), on the organization of special tribunals (clause (2) Sec. 36), 
on the extraordinary definition of the organization of the judiciary 
(Sec. 37), on the election of the judges of the county and district 
courts (clause (5) Sec. 39), regulation of the election and recall of 
the members of the National Assembly (Sec. 66). Accordingly, un- 
der the Hungarian Constitution the exclusive and express legisla- 
tive competences do not coincide. 

Since, however, the enumeration of the exclusive legislative com- 
petences is rather scanty, and already in this phase the extension 
of the competence of the National Assembly appears to be advisable, 
before all the question must be answered whether there is a way to 
define the legislative competence of the National Assembly exhaus- 
tively, in either the Constitution or another statute law. The answer 
is an immediate ‘no’. As a matter of fact clause (2) Sec. 10 of the 
Constitution quoted above, following from the character of the repre- 
sentative organs of a socialist state power, defines the competence 
of the National Assembly as being unrestricted and unrestrictable, in- 
cluding its legislative competence. 

Any itemized enumeration would come into conflict with this prin- 
ciple of the socialist discipline of constitutional law, and at the same 
time narrow down the sovereign competence of the supreme repre- 
sentative organ of state power. And this would violate one of the 
cardinal socialist principles of statehood, i.e. socialist democratism 
and so also the principle of popular sovereignty. 
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Another question to be answered is whether there is need for an 
enumeration of the subject-matters of legislation at all. There are 
authors who openly or covertly profess the undefinable nature of 
the subjects of legislation. There is an agreement in the discipline of 
constitutional law in the socialist countries insofar that no compre- 
hensive definition, of universal and at all times equal validity can 
be given of the content of the statute Jaws as legal norms of highest 
order, and of the subject matters these statute laws may comprise. 
Moreover, from the foregoing it is obvious that a full elaboration 
of the competences is out of the question. On the other hand it is 
possible, and even necessary, to define the exclusive competence 
of the legislation, for in genera] and in particular under the terms of 
the Hungarian Constitution the sphere of activities of the supreme 
representative organ of state power has been unduly narrowed down, 
so that on this level socialist democratism does not prevail sufficiently. 
Hence the problem is not so much of the failure to define a statute law 
in an abstract form, something which in our opinion will never come 
to pass,”* but one of the establisment of the essential legislative mini- 
mum in a concrete and exhaustive form. As a matter of fact the defi- 
nition of the exclusive competence is a minimum, as the National 
Assembly may draw within its competence the performance of any 
task, moreover competences, at any time. However, the definition of 
the exclusive competence is a function of the Constitution, for the 
very reason because there is no need for including in this category 
transitory functions which neither for their weight nor for their 
nature call for the decision of the supreme political organ. This 
would not even be possible. Partly, there is several years’ experience 
available which points in the direction in which we have to progress. 
Partly we have to remember that the democratisms of both the Soviet 
State and the people’s democracies have become stronger through 
the operations of external and internal circumstances, and from 
this point the Resolutions passed by the 20th and 22nd Congresses 
of the Communist Party of the Soviet Union are milestones in world 
history. We cannot therefore stop at the legislative practice of earlier 
years, but have to proceed by taking into account the exigencies of 


28 To this refers L. Szamel in Beér, Kovacs and Szamel, Magyar allamjog 
(Hungarian constitutional law), Budapest 1960, p. 88; and in L. Szamel, 
A jogforrasok (The sources of law), Budapest 1958, p. 17. 
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a reasonable division of labour and of state organization.”® Conse- 
quently a settlement cannot rely exclusively on the definition of the 
questions which earlier were taken up in the legislative Acts of the 
socialist States. An analysis has to cover how a division of labour 
conforming to the basic principles of socialist state construction can 
be achieved between the supreme organ of state power and the central 
agencies of public administration on the one, and the former and the 
local representative agencies of state power on the other part. The 
two ostensibly conflicting forces, i.e. socialist democratism and the 
need for central guidance, can and should be reconciled. 

Several authors have already analyzed the nature of exlusive com- 
petence, with a view to future legislation. L. Szamel in his work 
quoted earlier sets out from the present position of Hungarian legisla- 
tion, still even he believes that further subject-matters should be 
drawn within the sphere of exclusive competence (the codification of 
labour law, further, the earlier provisions associated with civic rights 
and duties as defined by the Constitution, fundamentals of the regu- 
lations governing the co-operatives, taxes, excises, customs, the organ- 
ization and operation of the procuracy.*® Although we can but ap- 
prove the conclusions which he has eventually drawn, still we 
cannot agree with the starting point from which L. Szamel sets out. 

In the Hungarian literature of constitutional law also A. Adam 
has dealt with this set of problems. It is our impression that he sets 
out from the correct premises. In fact, he would define the exclusive 


29 This has to be recognized the more because, e.g. in Hungarian legislation, 
notwithstanding the remarkable change since 1957, no system of the subject- 
matters of legislation has developed. The recent years have been a period of 
codification, when the codes of administrative procedure, nationality, people’s 
control, civil law, mining, and national defence, further the supplementary 
Act of civil procedure have been put on statute book. There have been legisla- 
tion introduced on posts and telecommunications, building, water conservancy, 
the franchise, agricultural productive co-operatives, land property and land 
use. In addition statutes laws on the amendment of the Constitution, national 
economic plan statutes on the budget and the execution of the budget have 
been passed. A statute law has brought under regulation marriages with, and 
the adoption of, aliens. 

30L. Szamel, Op. cit., p. 31. 

31 Antal Adam, A Magyar Népkéztarsasdg Elnoki Tandcsa (The Presidential 
Council of the Hungarian People’s Republic), Budapest 1959, pp. 119-20. 
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competence of legislation in the order of the significance of the subject- 
matters of legislation, de lege ferenda. On this understanding he would 
(i) include those questions of social relations in this group, whose 
statutory regulation would create constitutional Jaw relations (terri- 
torial divisons of the country, fundamental rules of substantive and 
procedural law governing the elections of the members of the National 
Assembly and councils, the rules defining the rights and duties of 
the members of the National Assembly, the rights and duties of 
the Presidential Council of the People’s Republic, its relations to 
other organs, rules governing nationality); further, such fundamental 
rules as the statute laws on the long-range economic plan, or budget, 
the Act of proclaiming general pardon, the enactment of a peace 
treaty; and (ii) the exclusive competence of the National Assembly 
should extend to the global regulation involving a major sector of 
social relationships by way of codes (the Criminal Code, Code of 
Criminal Procedure, Civil Code and the Code of Civil Procedure, 
the Labour Code, the Co-operative Act, the Landed Property Act, 
the Code of Administrative Procedure, the Family Code, etc.); regula- 
tions on the enforcement of the fundamental civic rights and duties, 
statutory regulation of the organization of the governmental organs 
referred to in the Constitution, and their competences. (As regards 
the second part of the enumeration we go beyond what A. Adam 
suggests, who would not have these matters drawn within the exclusive 
competence of the legislation, and merely believes that a statutory 
regulation of these matters would be desirable. Since however, these 
matters are closely associated with the exercise of rights resulting 
from popular sovereignty, in our opinion it would be more consistent 
to have these matters catalogued here wholesale.) 

In the majority of the socialist countries there is essentially the 
same trend in the question of the subject-matters of legislation as 
under the constitutional conditions in Hungary, irrespective of 
whether or not in these States the presidium of the supreme represen- 
tative organ of state power has an express general substitutive com- 
petence. As a matter of fact, exactly owing to the failure to declare 
an exclusive competence, the constitutions widely differ in the definition 
of the decree-law-promulgating competence of the presidiums, a 
competence which in the majority of instances might as well include 
a provisional transfer of the express legislative competence. 
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As has already been mentioned the Soviet Constitution of 1936 
defines the competence and scope of functions of the Supreme Soviet 
by an eliminating method. It refers to the enumeration in Article 
14, from which it excludes the competences reserved in the Constitu- 
tion for the organs enumerated there.—In addition, other articles 
also grant a competence, to be more precise a normative competence 
to the Supreme Soviet. These are: Article 98 (a law must regulate 
the legislative authority of the workers’ soviets), Article 111 (apart 
from cases expressly stated by law the court sessions are public), 
Article 142 (the procedure of recall is laid down in a law), etc. As 
regards Article 14, the latter enumerates the express rights of the 
Supreme Soviet in normative matters in an extremely comprehensive 
form: regulation of definite fundamental organizational problems 
of the armed forces in clause (g), the formulation of the national 
economic plans in clause (j), and the establishment of the budget 
in clause (k), regulation of the fundamental problems of the use of 
land in clause (q), regulation of the fundamentals of education and 
hygiene in clause (r), regulation of the fundamentals of labour law 
in clause (t), organization of the judiciary, procedural law, the regu- 
lation of the fundamentals of criminal and civil law in clause (u), 
legislation in matters of nationality and the rights of aliens in clause 
(v), definition of the fundamentals of matrimony and family law in 
clause (z).—This enumeration exclusively includes the subject-matters 
requiring legislative Acts. In addition it should be remembered that 
the Soviet literature of constitutional law emphasizes the absolute 
power of the Supreme Soviet and its rights reflecting popular sover- 
eignty.*? 

Article 15 of the Constitution of the People’s Republic of Poland 
refers to the Seym as the organ exercising popular sovereignty. How- 
ever, the Constitution fails to enumerate the general competences of 
the Seym. According to Article 19, the Seym approves the long- 
range plans and the annual budget. In addition, subject-matters of 


32 Cf. Ya. N. Umanski, Op. cit., p. 257; and I. N. Kuznetsov, A Szovjetunio 
Legfels6bb Szovjetje Elnékségének ukaza. Jogi természetének és a tor- 
venyhez valé viszonyanak kérdése (The ukase of the Presidium of the Supreme 
Soviet of the Soviet Union. Problem of its lega! character and relation to the 
law). In A szovjet allamjog kérdései (Problems of Soviet constitutional law), 
Budapest 1962, p. 267. 
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legislation appear scattered over the Constitution (like in the Hun- 
garian constitution), such as the statutory definition of the competences 
of the ministers (clause 1, Article 33), the detailed regulation of the 
organization, competence, and operation of the people’s councils 
and their agencies (Article 45), regulation of the organization, compe- 
tence and jurisdiction, procedure of the judiciary (Article 46), pro- 
cedure of the election of judges, the definition of their office terms, 
method of the appointment of the judges of special tribunals (clauses 
2 and 3, Article 50), regulation of the competence, and operation of 
the procurator general (clause 3, Article 54), regulation of the 
nomination of candidates for the Seym, polling and recall (Article 
88). It should be noted that by virtue of Article 26 of the Constitution 
the State Council has full powers to promulgate decree-laws be- 
tween two sessions of the Seym, without limitations. From this for- 
mulation, and from the reference to the obligation of a subsequent 
approval by the Seym of such legislative Acts, a structure similar to 
the substitutive competence of Hungarian law emerges. So here too, 
the Constitution fails to bring under regulation the exclusive compe- 
tence. (However, as generally known, in practice the scope of opera- 
tion of the legislature has expanded appreciably in the People’s 
Republic of Poland since 1956.) 

In the Constitution of the Bulgarian People’s Republic the term 
‘depositary of the full state power’ occurs in relation to the Popular 
Assembly (Sec. 15), however, general competence is delimited by the 
Constitution itself by way of fixing the competences of other agencies 
and a divison of labour. Section 17 of the Constitution enumerates 
a large portion of the exclusive rights, of which normative are the 
approval of the national economic plan (clause 6), the annual budget, 
the regulation of the imposition and collection of taxes (clause 7), 
transfer to national ownership and the organization of state mono- 
polies (clause 8). In addition, the legislative competence includes the 
formation of larger territorial units (Sec. 47), method of election 
and the definition of the office term of judges and lay assessors 
(Sec. 58), organization of special tribunals (Sec. 59), regulation of 
the organization and procedure of the judiciary, the definition of 
the instances of the judiciary (Sec. 60), regulation of military service 
(Sec. 91). The Bulgarian Constitution does not recognize the general 
substitutive authority of the Popular Assembly, and not even its 
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exclusive competence in respect of other governmental agencies. 
As compared with other constitutions, here the enumeration of the 
express competence moves within narrow limits. 

Although Section 43 of the Rumanian Constitution enumerates 
the express rights of the Great National Assembly, among these a 
few normative rules, such as approval and amendment of the Con- 
stitution (clause 1), regulation of the electoral procedure (clause 2) 
approval of the national economic plan, the budget and the closing 
accounts (clause 3), the organization of the judiciary and the prosecu- 
tion (clause 5), the rules of organization and operation of the people’s 
councils (clause 6), the establishment of the territorial division of 
the State (clause 7), the proclamation of general pardon (clause 8), 
ratification and termination of international agreements entailing 
the amendment of statutes (clause 9), still, in our opinion this Section 
cannot be considered an exhaustive enumeration of rights, or a settle- 
ment of competences. 

Clause (1) Article 40 of the Constitution of the Czechoslovak 
Socialist Republic grants a general competence to the National 
Assembly: “It shall discuss the vital problems of the home and foreign 
policy of the State, and take decisions on them.”’ The Constitution 
does not go beyond this definition in some sort of a coherent enume- 
ration of the competences (clause (1) Article 41 speaks only of the 
developmental plans of national economy and the State budget). 
At another place too merely a few competences have been touched, 
such as the franchise and polling, the definition of the methods of 
recall (clause (4) Article 86), regulation of the competence, creation, 
organization and procedure of the local people’s tribunals (clause (3) 
Article 101), procedure of the recall of judges (clause (2) Article 
102), acquisition and forfeiture of nationality (Article 108). 

Section 164 of the Federal Constitution of Yugoslavia enumerates 
the exclusive competences of the Federal Skupshtina in eleven clauses. 
Six of these also speak of the introduction of normative rules; however, 
the last clause (‘‘it shall deal also with other matters stated in the 
present Constitution’’) suggests that the enumeration is not exhaustive. 

In all other constitutions regulation is similar to what has been 
outlined above, so that the presentation of further comparative matter 
will be dispensed with. Obviously the constitutions fail to enumerate 
the legislative rights of the supreme organ of state power even in 
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an exclusive form, on the other hand there are rather wide differences 
in the presentation of express rights. The most complete and extensive 
enumeration is that of the Constitution of 1936 of the Soviet Union, 
and those of the union republics. 

The problem of the non-normative statute laws is somewhat at 
a distance from this sphere. We cannot speak of a uniform practice 
in socialist legislation in this respect. However, Hungarian constitu- 
tional law recognized this type of law. These statute laws are enacted 
in general on solemn occasions in commemoration of a historical 
event or personality. Still, L. Szamel is correct in stating that such 
statute laws that are void of normative rules might as well be passed 
in the form of resolutions. 


5. LEGALITY (THE OBSERVANCE OF THE RULE OF THE LAW) 


Finally we should like to touch, briefly, a special problem of the 
statute laws enacted by the supreme representative organs of state 
power, i.e. the problem of legality (the observance of the rule of the 
law). While the constitution and constitutionalism are in close and 
exclusive relationship to each other (by constitutionalism briefly 
the observance of the constitution Act is understood), the’ situation 
is altogether different with legality. A generally accepted opinion in 
the Hungarian discipline of constitutional law states that the require- 
ment of legality has been laid down in clause (2) Sec. 71 of the Con- 
stitution, insofar as it declares the observance of the Constitution 
and the constitutionally passed statutory provisions to be binding on 
both the political organs and the citizens.** In fact the term legality 
(the observance of the rule of the law) embraces three different notions, 
viz. (a) the observance of the law (/ex) in the strict sense of the term; 
(b) the observance of the national (central) normative Acts in the 
sense Lenin discusses them in his work On ‘dual’ subordination and 
legality ;> and finally (c) the observance of all constitutionally 
created provisions on the part of the political, social and co-operative 


33 L. Szamel, Op. cit., p. 47. 

31. Cf. Beér, Kovacs and Szamel, Op. cit., p. 425 (by J. Beer). 

35. V1. Lenin, Selected Works, Vol. II, Part 2, Foreign Languages Publish- 
ing House Moscow 1951, p. 682. 
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agencies, further the citizens (and aliens and stateless persons resid- 
ing in the territory of the country).—In the socialist theory of the 
State and law the notion of legality is understood in this latter sense. 
It follows therefore that the notion of legality does not attach exclu- 
sively to the law (/ex); but to all lawfully created legal rules of a 
national or local agency. This statement does not conflict with the 
principle that “legality has to rely in the first place on the laws, and 
only in a secondary sense on other legal rules’’.** This doctrine results 
exactly from the principle of socialist democratism, a doctrine with 
which the conclusions we have drawn earlier are in agreement. 
From the premise the statement follows that all fundamental prob- 
lems of central or national provisions should be embodied in a law. 
However, this cannot be maintained, and it is unlikely that this will 
come true in the future. If therefore the intention with the consistent 
enforcement of the principle of socialist legality is to compel the 
citizens and the political organs equally to respect the central, i.e. 
fundamental, legal rules of the country and the local normative 
Acts, then not only the observance of the effective laws, but also that 
of the decree-laws, government regulations and decisions, ministerial 
regulations, the by-laws of the councils, etc. has to be included 
as in these too, the will of the respective political organ should be 
recognized. In this case, notwithstanding its designation, the objective 
basis of legality is not exclusively the law, but any legal Act of any 
agency of state power, or public administration, manifested in the 
form of a legal rule. Grammatically the term legality serves to make it 
clear that the ultimate objective basis of all is the law (Jex), as in 
point of fact all political organs trace back their provisions embodied 
in a legal rule to a law, or even to the Constitution.’ It must be 
stressed even in this connexion that legality as well as constitutional- 
ism rely on legal rules. And in a socialist State it attaches to these 


36L. Szamel, Az dllamigazgatds torvényességének jogi biztositékai (Legal 
guarantees of the legality of public administration), Budapest 1957, p. 12. 

37 A similar position has been taken by I. N. Kuznetsov: “... the statute 
laws of the Soviet Union as a rule establish the initial fundamental theses of 
Soviet law, bring under regulation the most typical and most permanent rela- 
tions in Soviet society and in this sense the Soviet statute law is the legal basis 
of the everyday legislative activities of all other Soviet governmental organs.” 
Op. cit., p. 238. 
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legal provisions and not to some sort of a ‘principle’. The will of 
the socialist State finds expression in these legal rules, and the State 
insists on their uniform observance when it raises the postulate of 
legality. 

In the socialist countries, as far as the political organs are con- 
cerned, the safeguard of legality is entrusted partly to the superior 
political organs (see clauses (2) and (3) Sec. 19, clause (4) Sec. 25, 
clause (4) Sec. 31 of the Hungarian Constitution), partly to the organs 
of the procuracy, and in Hungary in cases enumerated in Sec. 55 of 
Act IV of 1957, to the judiciary. The procuracy and the judiciary 
supervise the observance of the rule of law by the citizens. The organs 
of the procuracy have been called to life expressly for the purpose, 
and are in this respect subordinate exclusively to the supreme repre- 
sentative organ of state power (except in the People’s Republic of 
Poland, where under Article 55 of the Constitution they are subordi- 
nate to a substitutive organ, the State Council). 

We must concede that in the majority of the socialist States the 
constitutions draw the observance of the constitution into the nation- 
al scope of legality, although (on the ground of what has been 
set forth in paragraph 2 above), the constitution as a legal rule of 
highest order calls for particular safeguards. The fact that the notion 
of legality does not exclusively adhere to the law, underlines this 
thesis with yet greater emphasis. At the same time it cannot be argued 
that when the notion of legality is construed so as to imply the obser- 
vance of the legal rules (in the first place the normative Acts promul- 
gated by the central authorities) then constitutionalism is necessarily 
included in this category. Still in the hierarchical order legality in- 
cluding constitutionalism is a notion of a degree higher than the 
notion of legality in the narrower sense, i.e. legality not including 
constitutionalism. 


6. NORMATIVE ACTS OF THE SUPREME REPRESENTATIVE ORGAN 
OF STATE POWER PROMULGATED IN A NON-STATUTE FORM 


The statute law is not the only possible form of the Acts of the su- 
preme organs of state power. However, it is the most important norma- 
tive, or act, of the said organs. During the past years the Supreme Soviet 
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of the Soviet Union called into life Acts by the names of Resolutions 
(postanovleniye), Declarations (zayavleniye and deklaratsiya), and 
Appeals (obrashcheniye).** Statute No. 107 of 1960 of the Czecho- 
slovak Socialist Republic (on the standing orders of the National 
Assembly of June 12, 1960) speaks in its Sec. 18 of the ‘Resolutions of 
the National Assembly’. The Seym decree No. 143 of 1957 of Poland 
(on the standing orders of the Seym, of March 1, 1957) in Articles 
50 and 51 mentions ‘Seyms decrees’ in addition to statutes.—The 
Bulgarian decree of November 4, 1958, in Section 43, refers to the 
resolutions and declarations of the Popular Assembly.—On the whole, 
in many of the socialist countries the supreme organ of state power, 
in addition to laws, institutes Acts known by other names or desig- 
nations. During recent years the normative activities of the supreme 
organs has become particularly variegated. 

In Hungary the non-statute type of Acts of the National Assembly 
uniformly bear the name resolution. Although the Constitution 
speaks of resolution, still in our opinion not in a sense permitting 
an inference to a different type of Acts (clause (2) Sec. 15). This is 
evident from the wording as before and after the critical passage the 
Constitution speaks of laws. This suggests as if originally the legislator 
had a resolution (resolve) in the matter of a statute in sight. Eventually 
in Sec. 45 of Resolution No. 2 of 1956 of the National Assembly 
on the standing orders the resolution has been taken up as a special 
type of legal Act, whose promulgation is not obligatory (obviously 
on the understanding that it has not necessarily a normative content). 
When nevertheless, owing to its content it is promulgated, then it 
will differ from a law at both the signature and the promulgation. 
As a matter of fact a law is signed by the president and the secretary 
of the Presidential Council of the People’s Republic, whereas it is 
the chairman (speaker) of the National Assembly and the recorder 


3% For example, in Session III, June 1950, the Supreme Soviet issued a 
declaration on the prohibition of nuclear armament; in Session IV, February, 
1955, a declaration to all legislatures of the world, in the Jubilee Session of 
November, 1957, the Supreme Soviet issued an appeal to ‘the peoples of the 
Soviet Union’ and to ‘the workers, political and social factors, the represen- 
tatives of science and education, to the legislatures and governments of the 
world’, in Session VII, August 1966, the Supreme Soviet issued another 
declaration on the strengthening aggression of American imperialism in Vietnam. 
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on duty who sign the resolution. The president of the Presidential 
Council of the People’s Republic takes care of the promulgation of 
the statute, whereas it is the function of the Chairman (speaker) 
of the National Assembly to make public a resolution. It is remarkable 
how carefully the standing orders differentiate between the promulga- 
tion of a statute and the ‘publication’ of a resolution (Sections 44 and 
45). This differentiation is revealing, as apparently from the term pub- 
lication it stands to reason that in conformity with the standing orders, 
a resolution is not a normative act binding on the citizens (in Hungary 
also on aliens and displaced persons resident in the country). 

In practice the resolution of the National Assembly may be classi- 
fied as (a) such of a normative content that again are split into 
three categories, viz. resolutions binding also on the citizens, those 
binding only on political agencies, and those binding on the National 
Assembly itself; (b) such passed in individual cases, applicable to its 
own functioning, or outside it; (c) such granting or denying approval 
(these are associated with the activities or normative Acts of other 
agencies); (d) declarations (in general of foreign affairs).*° 

It is a generally accepted position in the Hungarian discipline of 
constitutional law that the National Assembly shall pass normative 
rules also binding on the citizens in the form of a law.‘ A line of 
demarcation drawn in this sense would be of significance in establish- 
ing the hierarchy of the sources of law. The law is the appropriate 
form also because it may contain sanctions, whereas the form of the 
resolution precludes the incorporation of sanctions. It is this defi- 
ciency which turns such an Act of normative character almost into 
a leximperfecta (the term is used merely to give an idea of the situa- 
tion), and for this reasonin certain cases renders its enforcement 
questionable.*’—Incidentally, also the postulate of legality demands 


39 Among the resolutions promulgated between 1962 and 1967 two come 
within group (a), twelve within group (b), six within group (d). Group (c) 
has been omitted, because resolutions of this group are not published by the 
National Assembly. 

40Cf. J. Beér in Beér, Kovacs and Szamel, Op. cit., p. 271. 

4\ These differences render the position taken by L. Szamel unacceptable. 
According to him, in the hierarchy of the sources of law ‘‘the normative resolu- 
tions of the National Assembly and the statute laws are of equal rank, the 
only difference being their subject-matter’’.—Beér, Kovacs and Szamel, Op. 
cit., p. 99. 
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in a clear-cut manner that each political organ should pass its Acts 
within its own competence and in the form decreed by the law. The 
frequent change of forms or types of Acts, further, their not too con- 
sistent application are apt to produce uncertainty in the citizens, 
whether or not an Act is binding on them. 

For want of a consistent regulation the actual practice of the 
National Assembly has created an altogether different situation. We 
are acquainted with the type of normative resolutions of the National 
Assembly which present normatives also to the citizens (here the 
Resolution No. 8/1958-1962 should be remembered on the condi- 
tions in agriculture and the tasks facing us), although, contrary to 
Szamel, we do not consider the examples he takes from the standing 
orders such that come within this category.*? It cannot be argued 
that whenever a resolution of this type is passed, the citizens are 
bound to observe it in the same way as the provisions of the statute 
laws. This is the will of the National Assembly which is confirmed 
also by the fact of publication. 

Of the category of normative resolutions which are binding on 
the State, and also on the social organs, we have to state that these 
resolutions are (as Szamel correctly pronounces),”* legal provisions, 
and to be more precise provisions occupying a place next to the 
law in the hierarchical order of the sources of law. It is in this manner 
that Resolution No. 1 of 1956 of the National Assembly obligates 
all political and social organizations to assist the members of Parlia- 
ment in their activities, give them any information they may require, 
and help them in the discharge of their functions (IV/3), and calls 
on the Council of Ministers to draw a bill on the elections to the 
National Assembly through the Minister of Justice (V/2). Going even 
beyond the Constitution Sec. 31 of Resolution No. 2 of the National 
Assembly binds the president of the Supreme Court and the procurator 
generalto render account to the National Assembly of their activities 
once in the year. National Assembly Resolution No. 10/1958-1962 
authorizes the Government to sign the German peace treaty. Such 
and similar provisions occur in a fairly large number in National 
Assembly resolutions. 


*2L. Szamel, Op. cit., p. 49. 
43 Ibid. 








Furthermore, of a normative content are those resolutions which 
regulate the domestic order of the National Assembly. Among these 
the most prominent are the standing orders of the National Assembly, 
the supreme representative organ of state power (in Hungary Resolu- 
tion No. 2 of 1956; in Bulgaria the Resolution of 4th November, 1958 
of the Popular Assembly; in Poland the decree of 25th December, 
1957; in the Rumanian Socialist Republic the standing orders of 
December 22, 1965; in Albania the Resolution of June 2, 1958).*4 
—The Hungarian standing orders contain provisions governing the 
Constitution of the National Assembly, its organization (chairman 
or speaker, recorders, committees), its sessions, debating order, 
questioning, the operations of the committees and the bureau of the 
National Assembly; the Bulgarian Resolution deals with the Consti- 
tution of the Popular Assembly, and the election of the supreme organs 
of the State, the committees, the meetings and sessions of the Popular 
Assembly, the tabling of bills, draft resolutions and declarations, 
the debates, division, and questions.—The standing orders of the Polish 
Seym bring under regulation the position of the representatives, the 
organs of the Seym (presidium, council of seniors, committees, secre- 
taries), procedure to the Seym (sessions, sittings, election of the State 
Council, the appointment of the Government, passing statutes and 
resolutions, approval of decrees, questions).—The Rumanian rules 
of operation bring under regulation the sessions, their convention, 
duration, the supervision of the lawfulness of polling, the bureau 
of the Great National Assembly, its committees (permanent and 
other), the agenda of the sessions, working order, and sittings, the 
election of the State Council, the Supreme Court, the procurator 
general, the tabling of bills, divison, information, questions, the min- 
utes, publication of the debates and immunity.—The Albanian resolu- 
tions deal with the convention of sessions, agenda of the inaugural 
Sitting, attestation of the mandates of the delegates, the bureau 
of the Popular Assembly, the committees, sittings, tabling of bills, 
and the passing of legislation, questions, divison, the immunity of the 
delegates and their duties, the election of the Presidium and the 
appointment of the Government. 


“4 The Czechoslovak standing orders, or more accurately, the order of debate 
and work, has been enacted as law No. 107 of 1960. 


204 



















The standing orders bring under regulation, with a few exceptions, 
largely the same subjects. Although they mostly regulate the internal 
activities of the supreme representative organ of state power, often 
they may have an influence also on the activities of other agencies 
(as mentioned above). The proportion of regulations extending to 
organs other than the National Assembly varies by country. It is 
evident that the normative character of the standing orders has an 
effect not only inwards, but also outwards, on other organs. Nor 
can it be argued that the resolutions, practically in each section, 
contain normative provisions. These two traits are most characteristic 
of the resolutions of the supreme representative organ of state power. 

The standing orders are not the only form of internal resolutions. 
While the standing orders settle the order of the activities of the su- 
preme organ, and its organizational problems—in an all-embracing 
form—for a long term, there is need for internal resolutions for 
short terms, for deciding a few matters relating to the domestic order 
of the organ. A resolution of this type was in Hungary Resolution 
No. 1 of 1956 on the operations of the National Assembly and the 
representatives, or No. 5 of 1958 on the dissolution of the National 
Assembly. The former is an enactment of some length, of five sections, 
of which the first defines the general line of conduct, or policy, of 
the National Assembly in the light of the principles of socialist democ- 
ratism, the second section analyzes the guiding and supervisory activ- 
ities of the National Assembly, the third the improvement of the operat- 
ing methods, the fourth defines the rights and duties of the represen- 
tatives on new lines, and the fifth, last section contains actual measures 
part of which are binding on external organs. Hence not even in this 
case we have pure internal resolutions, although at least 80 per cent 
of this normative Act is absorbed by provisions governing activities 
which are properly those of the National Assembly. Still as regards 
the second resolution, this does not affect other organs directly, 
although it implies the duty of the Presidential Council of the People’s 
Republic to call new elections within three months reckoned from 
the dissolution (clause (4) Sec. 13 of the Constitution). Naturally a reso- 
lution of the National Assembly can never include a direct command. 

The second, larger group of the resolutions consists of specific 
resolutions. These are legal Acts, too, yet void of a normative content. 
In general these resolutions apply to the creation of some sort of an 
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agency, or to the election to some sort of a function coming within 
the competerice of the National Assembly. The group is in general 
divided into two parts, viz. into the part comprising internal specific 
resolutions, and into the part of external specific resolutions. There 
have been plenty of examples for both types in the past years. Examples 
for internal resolutions are Nos 1/1958-1962; 1/1963-1967; and 
1/1967-1971 on the elections of the officers of the National Assembly, 
or on the agenda of the session passed in the first sitting of the 
session. An external resolution is that No. 2/1958—1962, on the elec- 
tion of the Presidential Council of the People’s Republic; No. 3/1958- 
1962 on the confirmation of the Hungarian Revolutionary Workers’ 
and Peasants’ Government; No. 6/1958-1962 on the election of the 
lay assessors of the Supreme Court; No. 11/1958-1962, on changes 
in the personal composition of the Presidential Council of the People’s 
Republic; No. 12/1958-1962 on the election of the deputy president 
(chairman) of the National Assembly; further of recent years, Reso- 
lution No. 4/1967—1971 on the election of the Presidential Council of 
the People’s Republic; and No. 5/1967-1971 on the election of the 
Hungarian Revolutionary Workers’ and Peasants’ Government. 
Resolutions of this type do not contain normatives, although in 
the majority of cases there may be in the background an implied 
command to the elected agencies to take up their operations and 
make use of the rights the law has assigned to their competence. 
Nevertheless these Acts cannot be considered normative ones they 
are in fact specific as regards their character. 

The promulgation of specific Acts is not obligatory in all circum- 
stances. Moreover, most of these Acts are never published, as they 
lack a normative effect. In Hungary, in conformity with established 
practice, resolutions of a personal nature which may interest the majo- 
rity of the public are as a rule published. However, this publication 
is of an informative character only, for while the earliest date on 
which a normative Act otherwise becomes effective is the day of 
publication (or promulgation)—as a presupposition of its enforce- 
ment is that the citizens or the governmental agencies should be 
informed of it—the date on which a specific resolution becomes 
effective (unless decision to the contrary has been taken) is the day 
of its creation, i.e. in corporate agencies the establishment of the 
results of voting; at special, unipersonal agencies, the date on which 
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the resolution has been expressed orally, or in writing. It follows 
therefore that the validity of a resolution of National Assembly in 
special matters does not attach to its publication. The publication 
serves merely for the information of the public. 

The third group of the resolutions of the National Assembly is 
that associated with approvals. Similarly as all other supreme repre- 
sentative organs of state power in the socialist countries, in the Hun- 
garian People’s Republic National Assembly supervises the activities 
of the central agencies, moreover, certain governmental Acts have 
to be submitted to it for subsequent approval. Section 48 of the 
Constitution of 1936 of the Soviet Union declares: “The Presidium 
of the Supreme Soviet of the USSR is bound to render account of 
its operations to the Supreme Soviet of the USSR.’’—Section 58 of 
the Albanian Constitution even goes further and declares: ““The Pre- 
sidium of the Popular Assembly . . . (3) decides on the constitutiona- 
lity of the statutes; this resolution requires the subsequent approval 
of the Popular Assembly; .. . (6) issues regulations; if these resolu- 
tions contain legal provisions, they have to be submitted to the next 
session of the Popular Assembly for approval] ...”—Article 26 of 
the Polish Constitution obligates the State Council to submit law- 
decrees issued between the sessions of the Seym to the next session 
for approval.—Clause (2) Section 64 of the Constitution of the Ru- 
manian Socialist Republic declares that the legal rules of the State 
Council having the force of a law have to be submitted to the next 
session of the Great National Assembly for ratification. 

The socialist discipline of constitutional law assigns this activity 
to the supervisory competence of the supreme representative organs 
of state power. So does, e.g., Rozmaryn, who emphasizes the reduc- 
ed substitutive authority of the State Council since 1957, and also 
that between sessions of the Seym the draft decrees are also examined 
by the one committee of the Seym or the other. At the same time 
the presentation of decrees is still obligatory. The decrees may be 
approved by a simple resolution of the Seym, whereas for their annul- 
ment or amendment a separate statute is needed.*” However, this 
question emerges only in connexion with the approval of the law- 
decree type Acts. 


45 Stefan Rozmaryn, Sejm und Volksrate in der Volksrepublik Polen, Warsaw 
1961, pp. 49-51. 
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Here the situation is somewhat similar in Hungary. In corformity 
with the Constitution the following subjects come within the approv- 
ing competence of the Hungarian National Assembly: the account 
of the Presidential Council of the People’s Republic on its activities 
(clause (2) Sec. 21); the account rendered by the Council of Ministers 
on its operations (clause (1) Sec. 27); and the account rendered by 
the procurator general (clause (2) Sec. 43).—Paragraph II/4 of 
Resolution No. 1 of 1956 of the National Assembly declares that 
the President of the Supreme Court and the procurator general 
are bound to render account to the National Assembly at least once 
in the year. Consequently these accounts come within the approving 
competence of the National Assembly. Approval or the denial of 
approval is the result of the procedure of the National Assembly. 
Since here this is not a case of examining a single legal Act, but of 
investigating into the activities as a whole of an organ, the approval 
simply means that the National Assembly is in agreement with the 
general activities of this organ, without, however, identifying itself 
with each separate Act. There is no obstacle whatever to the resolu- 
tion’s completing the simple Act of approval by commenting in detail 
on the activities of the organ submitting the account. 

In this connexion it is worth while noting that during recent years 
Soviet literature on constitutional law mentions also other forms of 
approval. It is the case of Acts of approval which serve the sanction- 
ing of normative, or legislative Acts of the social organs.*® However, 
approvals of this type are the least usual within the sphere of activities 
of the Supreme Soviet. It occurs mainly in the practice of the Presi- 
dium and the Council of Ministers. Although this sort of approval 
may have a function, it should be noted that Soviet experience demon- 
strates rather that the social organization take charge of the political 
functions in such a form that no further approval or sanctioning is 
required. In Hungary neither the Constitution, nor constitutional 
practice recognizes this form of approving resolutions by the Natio- 
nal Assembly. 

Finally, there is a fourth group of resolutions of the National 


48 Cf. (V. N. Gorshenev) B. H. Topmenes, CayxyHonupospaHne kak BA 
HOPMOTBOPYeCKOH BeATeNbHOCTH OpraHOB Cosetcxoro Tocygapcrspa (Appro- 
val, as a kind of legislative activities of the organs of the Soviet State), npa- 
eosedenue 1959, No. 1, pp. 11-8. 
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Assembly, viz. that of declarations. These are not normative in the 
conventional meaning yet not of a specific character. They may 
appreciably influence the activities or political line of smaller or 
larger groups of governmental agencies, or even of all of them, still 
they do not include legal provisions. In Hungarian practice, which 
on the whole agrees with that of the other socialist States, these 
declarations deal with, or touch, questions of foreign policy (so e.g. 
Resolution No. 4 of 1958, on the appeal of the Supreme Soviet of 
the USSR on the stoppage of nuclear tests; further the resolution on 
the prevention of the armament of the German Federal Republic 
with missiles and nuclear weapons; Resolution No. 4/1958-1962 on 
the German peace treaty; No. 5/1958-1962 on the appeal of the 
Supreme Council of the Soviet Union on disarmament, to the legis- 
latures and governments of all States of the world; further, partially 
Resolution No. 7/1958-1962 on the foreign policy of the Hungarian 
Revolutionary Workers’ and Peasants’ Government, which at the 
same time also includes the approval of the foreign policy of the 
Government; of recent years Resolution No. 6/1967-1971 on the 
problem of European security, and No. 7/1967-1971 on the Near- 
Eastern crisis). The resolutions of the National Assembly in the 
form of declarations are reflections of the ramified activities of the 
supreme representative organs of state power in the socialist countries. 
Legal Acts of the National Assembly of necessity extend to a wide 
scope and are manifold. This is inevitable because in a socialist State 
this organ occupying a position on the summit of state power is not 
merely a legislative organ, it is not isolated from other agencies. The 
manifoldness of the legal Acts for their content, and consequently also 
for their form, has to be attributed to the fact that the Diet and the 
corresponding organs of the other socialist States express the popular 
will, i.e. create a legal provision on the ground of the authority con- 
ferred on them by the working people. In addition, the legislature is 
the master of the governmental mechanism as a whole, because the 
creation of governmental organs is tied directly or indirectly to its 
Acts. At the same time the legislatures are the supreme supervisory 
organs which keep an eye on all political and social activities. 
From the point of view of legal Acts this justified segregation 
cannot permit a formal commingling of the Acts, or such of content. 
Therefore it is correct and even necessary to draw clear-cut lines 
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between the different functions of the supreme representative organs 
of state power, and to segregate these functions. Furthermore, the 
types of Acts of the supreme organ of state power has to be shaped 
so as to suit these functions. There is no doubt that by this contribu- 
tion is made to legal security and consequently to socialist rule of 
law. 


7. COMPETENCE OF THE LOCAL REPRESENTATIVE ORGANS OF 
STATE POWER; THE NATURE AND THE FORM OF THEIR 
NORMATIVE ACTS 


The discussion of the legal Acts of the supreme representative organ 
of state power is closely associated with the position this organ occu- 
pies within the organization of the socialist State. In the shaping of 
the Acts the competence of the organ on the summit of state power 
is unique in its character mostly for the reason that this organ may 
exercise all rights following from popular sovereignty, although 
at the same time it allows a share in these rights also to other agencies 
(central and local). It stands to reason that at organs where the 
bifurcation of general and reserved competence does not emerge, 
the structure of the system of governmental rules will necessarily 
become less complicated. In connexion with organs which have no 
general or full competence following from popular sovereignty we 
may speak of a reserved or delegated competence, or functions. In 
Chapter Two of this work it has been attempted to define a position 
in relation to the origin of the competence of the councils, the local 
representative organs of state power. This set of problems has to be 
completed in one sense in order to throw light on the legislative 
competence of the councils. 

So far the competence (jurisdiction) of the councils has not been 
defined in most of the socialist countries. Instead the statutory provi- 
sions have defined the sphere of functions of these organs, which as 
is known is a somewhat vague answer to the question, and marked 
out the trends in the operation of the local organs of state power 
in their general features.*’ It has been widely argued both in Hungary 


47 Law No. 69 of 1967, of the Czechoslovak Socialist Republic departs 
appreciably from this solution. In this statute law an attempt has been made 
to define the competence and liability of the agencies of the national committees 
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and in other socialist countries whether a uniform and comprehensive 
settlement of the competences was possible at all. Since the operating 
capacity of these organs is of extreme importance, the question can 
hardly be answered in the affirmative. There remains therefore that 
in the course of a regulation of the competence of the councils— 
besides the general regulation of the scope of functions—there should 
ensue a Statutory regulation of the exclusive competence. Thus the 
local organ of state power progresses on a dual track, viz. the track 
indicated by the exclusive competence, which therefore may be 
entered by no other organ, not even by the executive committee, 
and the other track which has in a similar way been brought under 
regulation by legal provisions of a higher order, by defining the par- 
ticular functions of the organ. In this latter instance the sphere of 
activities is defined in a rather vague form, in an expandable as well 
as restrictable manner. In most of the cases the spheres of functions 
are enumarated in a way that sufficient elbow-room should be allowed 
for the solution of the manifold problems of ever changing life. 
The dual settlement, which has already been encountered in a 
number of legal provisions,*® ties down and at the same time relaxes, 
the competences of the local representative organs of state power. On 
the one side there are the rights which may be exploited exclusively 
by the councils and therefore the councils are under an obligation 
to discharge these functions themselves. On the other hand as a rule 
there are only guiding principles, which in the majority of cases 
express that the councils have to solve problems of a characteristically 
local nature. In the corresponding legal provision of almost all social- 
ist States the general statement may be discovered that the local 
representative organ of state power conducts its local social, economic, 
cultural, etc. activities within its competence.*® This section of ‘general 


by stages and types of agencies. It is characteristic of the spirit of the regulation 
that the most extensive enumeration has been given for the competences of 
the plenums, and the narrowest for that of specialized departments. 

48 So, e.g. in the Rumanian Socialist Republic in sections 14, 15, 16, 17, 
and 18 of the Law of December 28, 1968 on the organization and operation 
of the people’s councils. 

So Article 3 of the Law of June 25, 1968 of the Russian Federation on 
the rural and settlement soviets; Section 6 of the Rumanian Act on people’s 
councils; Sec. 2 of the Czechoslovak Act on national committees; clause 1, Article 
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authority’ makes it clear that on the ground of the socialist consti- 
tutions the legal provision impose obligations on the local agencies 
by virtue of which these have to tackle problems of local interest 
within the sphere of their competence, irrespective of whether they 
have been vested with exclusive competence for these problems, 
or whether such matters are expressly enumerated in a legal provi- 
sion at all. 

This statement is of importance because in socialist jurisprudence, 
so in Hungarian too, there are doctrinal positions whose maintenance 
and enforcement would in the governmental practice paralyze the 
activities of the local agencies, in particular their normative work. 
L. Szamel, who gives expression to this idea, writes in A jogforrasok 
(The sources of law) of the by-laws of councils as follows: ““Although 
their promulgator is a local agency of state power and so... it is an 
Act of state power, still it is in no way related to a law... in the 
legislation of the councils the element of popular sovereignty is not 
present. ... They have not... even a local sovereignty in conse- 
quence of which their legal rules have to be traced back to a central 
legal rule.”°° Here the trend of thought is assailable at a number of 
places. In the first place we cannot agree with the lack of the elements 
of popular sovereignty. Two things should not be left out of conside- 
ration, viz. (i) the fact that the organ occupying a place on the summit 
of state power, is, as the organ directly elected by the population 


3 of the Polish Act of January 25, 1958, on the people’s councils; clause 
(2) Sec. 1 of the Hungarian Act X of 1954, etc. 

50L. Szamel, Op. cit., pp. 53-4.-Essentially the same position is taken 
by I. Benditer, who denies that the Rumanian people’s councils have a right 
to formulate new rules of conduct in the form of legal provisions, in scopes 
left outside regulation. According to the said author such a right would violate 
the principle of the unity of legislation and the priority of statute laws. He 
declares that the only organ of legislation in Rumania is the Great National 
Assembly. Cf. I. Benditer, Natura juridicd si clasificarea actelor locale ale 
puterii de stat (Legal nature and classification of the Acts of local agencies 
of state power), Analele stiinjifice ale Universitajii Al. I. Cuza din lasi, Serie 
Noud, sectiunea III. Stiinje Sociale, Vol. IV, 1958, pp. 201-2.—This analysis 
does not penetrate sufficiently deep. As a matter of fact, it is known that not 
even as regards the central organs it is a privilege of the supreme representative 
organ of state power to create new rules of conduct. There is no privilege of 
the creation of legal provisions in this sense. 
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and expressing the will of the populations as a whole, the holder 
of the fullness of popular sovereignty, the organ giving potential 
expression to all rights originating from popular sovereignty; and 
(ii) since in reality it exercises part only of these rights, the governmen- 
tal organs brought to life are in a similar way carriers of popular 
sovereignty. Each governmental organ gives expression to sovereignty, 
and under socialist conditions to popular sovereignty. It is this 
that confers the right of legislation, the administration of justice, 
and of the performance of all functions—which either a central or 
a local organ exercises. The fact that theoretically the supreme organ 
of state power gives expression to the plenitude of state power, i.e. 
of popular sovereignty, does not constitute a limitation for the other 
governmental organs. For practical purposes a given organ applies 
certain rights deriving from popular sovereignty.—If the advo- 
cates of the above doctrine understood by the exercise of popular 
sovereignty the manifestation of this exercise in legislation, even then 
nothing would justify the contestation of the exercise of popular 
sovereignty on the part of a number of organs, whose legislative 
character is accepted as natural. (Here the central organs of public 
administration should be remembered as well as the local councils, 
part of the local administrative agencies, etc.) Among these organs 
it is exactly the councils in whose creation the working people has 
a direct share (even if not inits entirety, still groups of the working 
people, with territorial delimitation). 

Apparently the problem of the independent legislative capacity 
of the council depends on this recognition, i.e. the problem whether 
or not a council can create a legal rule binding on the citizens and 
the governmental organs without tracing back its legislative capacity 
to a central legal rule. In our opinion the general authority the 
Constitution—or the Council Act, or a corresponding statute law— 
of socialist States confers on the local councils, invests them with 
authority to solve problems of a local character. If L. Szamel consid- 
ers this a central legal provision to which the regulation of the 
council has to be traced back, so we agree with him, for in no circum- 
stances would we accept some sort of a doctrine of natural law in 
connexion with the competence of the local organs of state power. 
However, this is a ground which is too unstable to be relied on for 
guidance. If L. Szamel’s argumentation is correctly understood, what 
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he exactly wants is that each regulation or normative resolution of 
a council should rely on the authority conferred on it by an actual 
central legal provision. ‘‘As a matter of fact in view of the centralized 
character of the State and at the actual stage of the growth of the 
legal system only the assumption can be accepted that when on a 
matter the central organs have promulgated no legal rule, they want 
to leave such matter intact” he writes.*! —The constitution and also 
other statutory provisions almost prove the contrary of what L. Szamel 
writes, and make it an obligation of certain local governmental 
agencies to settle this important sphere of political life by the creation 
of legal norms. Consequently the only justifiable position is to infer 
that the legislative activities of the councils will of necessity manifest 
themselves in two instances, viz. (a) when the council issues a legal 
rule within its exclusive competence or by virtue of the express pro- 
vision of another central legal rule, or (b) when the council settles 
a local question left unregulated by the central organs of state power.— 
In either case there appears in principle, to be an obligation on the 
part of the council to promulgate a rule. 

It is a matter of practical consideration rather than one of theory 
that in the past the councils, in need of regulation, recognized the 
questions easier when a legal rule of superior order called their 
attention to it and it was more difficult for them to infer the want 
of regulation from the local circumstances, on their own initiative, 
without any express command. This has been an incorrect practice 
and can in no circumstances be justified by theoretical exposition.” 

As for the system of the legal Acts of the local representative 
organs of state power it differs widely in the socialist countries. In 


51L. Szamel, Op. cif., p. 24. 

52 We are in agreement with the statements of the paper by K. Besnyo, 
A tanacsrendeletalkotas iddszerii kéerdései (Topical problems of the councils’ 
decree-making activities), Allam és Igazgatds 1959, No. 4, pp. 285-95.— L. 
Szamel is in this respect mistaken in the first place because he fails to recognize 
the elements in the principle of democratic centralism and considers this prin- 
ciple such that primarily implies centralistic tendencies, and speaks of “the 
large-scale centralization of the creation of law” (loc. cit.).— This premise is 
false, as it is generally known that in the principle of democratic centralism 
centralism and democratism are manifested in conjunction. Anybody trying 
to separate the two will infallibly come to wrong conclusions. 


214 




















certain countries the local agencies promulgate a single type of 
legal Act, whereas in others two types of Acts are in current use. 
Even this latter differentiation is not made according as an Act of 
the council is normative or specific. Consequently whenever a local 
Act of state power has to be analyzed in these countries (and so also 
in Hungary), the question should be put whether it is the case of a 
normative or a specific Act. 

As regards the names given to the legal Acts of the local represen- 
tative organs of state power, Article 2 of the Regulation of Rural 
Soviets of the Russian Federation of September 12, 1957, and Article 
3 of the Byelorussian Regulation of October 23, 1957 speak of reso- 
lutions and decrees (resheniye and rasporyazheniye). No clear-cut 
line has been drawn between the two.—Both Tikhomirov™ and Um- 
anski™ are equally of the opinion that the soviets as corporate bodies 
can but pass resolutions. The decrees are Acts of operative activities, 
and such are as a rule issued by the executive committee. Hence the 
resolutions may be normative or specific. Article 26 of the Byelorus- 
sian Regulation declares that these resolutions have to be communi- 
cated to the institutions, enterprises and organizations concerned 
within twelve days. 

The Polish Act No. 16 of 1958 on the people’s councils (January 
25, 1958) speaks in connexion with the Acts of the councils only of 
resolutions, in the event of both specific and normative Acts (Articles 
35 and 36). The Bulgarian statute law on people’s councils (November 
2, 1951) speaks of resolutions and decrees (paragraph 9) and declares 
that resolutions are passed by a people’s council having the quorum 
(the presence of two thirds of the membership) by simple majority. 
The statute law of the German Democratic Republic of January 17, 
1957 on the local organs of state power deals only with resolutions 
(Beschluss; clause (3) Sec. 5). The Rumanian Act of 1968 mentions 
people’s councils and the resolutions of the people’s councils (Sec. 
24). Act No. 69 of 1967 of Czechoslovakia on the national committees 
declares that “the national committees are authorized to issue generally 


53, Ya, A. Tikhomirov, A helyi allamhatalmi szervek tovabbi fejl6désének 
néhany kérdése a Szovjetunioban (Some problems of the further evolution of 
the local organs of state power in the Soviet Union), Allam és Igazgatds 1960, 
No. 8, p. 594. 

34/Ya. N. Umanski, Op. cit., pp. 328-9. 
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binding decrees” (Sec. 12). In urgent cases even the council of a 
national committee may issue a decree, which becomes ineffective 
ifthe national committee in its next plenary sitting refuses to approve 
and reserve it for the next plenary session to promulgate generally 
binding decrees (para 1 clause (2) Sec. 39). 

Hence the regulations enacted in connexion with the legal Acts 
of the local representative organs of state power of the socialist States 
are more or less variegated. Asit is, reasons of policy account for the 
differences. The fact that in a given country there may be either a 
bifurcation or a uniformity of the Acts of the local agencies, deter- 
mines the extent of the legislative faculty of the councils. Consequently 
in a following comparative analysis of the problem a special question 
will be the exploration of the effect of the duality, or uniformity, of 
normative regulation, on the effectiveness of the Acts binding on 
both the governmental organs and the citizens. 


8. DECREES OF COUNCILS 


Hungarian statutory regulation has been formulated with clarity 
already in the Constitution; at least in one respect, as although clause 
(3) Sec. 31 speaks only of the ‘local decrees’ of the councils, clause 
(4) of the same section mentions the decrees, resolutions and dis- 
positions of the councils. The Second Council Act (1954) speaks of 
resolutions and decrees (clause (1) Sec. 8) which “cannot be at variance 
with legal rules issued by the superior organs of state power or 
public administration”. Hence Hungarian legislation has adhered 
to the system of bifurcation (subsequent legislation has not recognized 
dispositions as Acts of the councils, and in general they are under- 
stood as oral acts, whose issue is accompanied by the obligation 
of immediate enforcement). 

According to Hungarian statutory regulation, the Acts of greatest 
significance of the councils are the decrees of councils (in the words 
of the Constitution: local decrees; or, according to Sec. 28 of Act I 
of 1950: by-laws). The First Council Act (1950) restricted their crea- 
tion by affording an opportunity for this type of regulation only 
“in particular within the sphere of the enforcement of statute laws 
and regulations of a higher order.”” Regulation No. 254/1950 M.T., in 
its Sec. 23, omitted this passage and directed attention to the sphere of 
an independent creation of by-laws of the councils. 
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The Second Council Act (1954) abolished the notton of a by-law 
(which does not occur in the constitution either), and substituted for 
it the notion of the decree of council. Undoubtedly beyond the simple 
difference in designation the change has another significance. The 
notion of by-law rooted in the bourgeois idea of local government. 
The administrative machinery, grown up in the old traditions, even 
after the introduction of Act I of 1950 thought that the legal Acts 
of the councils had to be created on the former patterns and by former 
methods. Since, however, the scope of operation of the councils had 
radically broken away from that of earlier self-government, the trans- 
mittal of the notion so to say rendered the legal Acts of the local 
organs of state power unsuitable for the regulation of economic, 
cultural or organizational functions. The introduction of the term 
decree of council by the Second Council Act (1954) had as its objective 
(at least this position crystallized at the preparatory stage) to have 
the normatives of the council established in this ‘decree of council’ 
form. This idea could by no means have been easily realizable, never- 
theless it was not without foundations. In the course of the enfor- 
cement of Act X of 1954, for the very reason that the Second Council 
Act (1954) included no prohibitive provisions in the sense that a 
resolution could not be of a normative character, moreover by 
enumerating certain limitations in other respects in Sec. 9, it seemed to 
support the opinion that also a resolution could be normative, so 
the practice as outlined above could not attain full growth. The 
decree-making activity of the council is relatively narrow, mainly 
because the supervision of the expendiency and the legality of the 
decree by the superior organs is by far more rigorous than that of 
resolutions. 

Effective Hungarian statutory regulation on decrees and resolutions 
is taken up in Act X of 1954 and in Law-decree No. 44 of 1957. 
The Second Council Act (1954) distinguishes a decree from a resolu- 
tion in the sense that only a decree of council can establish rules of 
conduct affecting the rights and duties of the population. 

The decree of council is a normative act or statutory provision 
which is binding on the citizens, and whose sanction may be a fine. 
As a matter of course the sanctions are milder than those decreed 
by laws or other legal rules of higher order. In point of fact already 
for its content a decree of council is not so significant a rule of conduct 


217 











as a Statute law. On the other hand for citizens domiciled or resident 
in the venue of the council they are as binding as any other legal pro- 
vision. However, its obligatory character cannot be derived from 
a legal rule of superior order, but merely from itself, which expresses 
the rights implied in the authority of the councils. 

Owing to its character a decree of council has to be promulgated 
in a way that the citizens should become acquainted with the provi- 
sions or rules binding them. Of the promulgation, clause (5) Sec. 9 of 
the Second Council Act (1954) declares that this has to take place 
‘in a locally usual manner’. Among others the decrees of a county 
council are as a rule promulgated in the circular published by the 
executive committee of the council. As regards communal decrees 
of council the objective is mostly achieved by posting them up. This 
is the usual way to make the population acquainted with them. 
Unless otherwise decreed the council decree becomes effective on 
the day of promulgation. 

However, promulgation is preceded by the submission of the 
decree to the council of superior order. Since in conformity with 
clause (3) Sec. 9 of the Second Council Act (1954) the decree may be 
promulgated on the expiry of fifteen days reckoned from the date of 
submitting it to the superior council, the superior council or the 
executive committee will have to act within this term in the event it is 
intended to prevent a decree conflicting with the law from becoming 
effective. If during the term between two sessions of the superior 
council the executive committee shall come to the conclusion that 
the decree infringes a statutory provision or a rule issued by the su- 
perior agencies of state power or of public administration, it may 
suspend the enforcement of such decree. The superior council may 
in its sitting rescind the decree or amend it—within the specified 
term or, in the event of suspension, it can do it at its next sitting. 
When neither of these takes place within fifteen days reckoned from 
its being submitted for approval, the decree becomes tacitly valid. 

In Hungary during recent years the decree-making activities of the 
councils, and in particular of the communal councils, have achieved 
marked significance. The statistics given in the paper by Karoly Besny6 
quoted above are most characteristic. Accordingly, in the first quarter 
of 1959, 16 county, 7 municipal and 186 communal council decrees 
were promulgated (in 1958 the county and municipal councils figure 
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with 47 decrees).*° In particular during the years following upon the 
enactment of the Second Council Act (1954) the promulgation of 
decree was promoted by the issue of specimen decrees of council 
(within a year thirty specimen decrees were issued in particular 
in the sphere of communal and municipal economy).—The compila- 
tion by Karoly Besnyo of the decrees promulgated in the first quarter 
of 1959 is fairly interesting. On a national basis more than ten decrees 
were promulgated on each of the following subject-matters: the clean- 
ing of public domain (57), protection of cause-ways, trees, trenches 
(20), regulation of public markets (13), garnering of cornstalks (15). 
Other subject-matters of decrees: keeping of domestic animals, tasks 
of communal policy, functions of night watchmen, compulsory in- 
occulation of poultry, communal planning regulation of soil exploita- 
tion, the use of mortuaries, banning tractors from particular roads, 
the use of weigh-bridges and carrion pits, water supply, use of public 
domain, pasture, announcements by drumming, spraying of fruit- 
trees, use of TV sets in cultural centres, etc.°*—The classification of 
decrees of council in the paper by K4éroly Besnyé is also of interest.>’ 
Accordingly the decrees may be divided into two types, viz. (a) those 
governing the operations of the councils or their subordinate special- 
ized agencies (settling questions and complaints), and (b) those pur- 
posing the achievement of social, economic and cultural targets 
within the competence of the councils.—It should be noted here 
that although the decrees of type (a) are also normative, still in most 
of the instances they do not affect the rights and duties of the citizens. 

The normative character of the council decrees cannot be argued. 
in Hungary only such decrees have been enacted that contain norma- 
tive provisions and in the majority of cases also hold out sanctions. 
It is not here that the differences in the discussion and in practice 
become manifest, but in connexion with the character of the resolu- 


551¢ is also characteristic that during the first four years of the council’s 
system, among the 34 communal councils of the Kisvarda district (County of 
Szabolcs-Szatmdar), altogether two have issued decrees. Cf. I. Jozsa, A k6zségi 
tanacsok rendeletalkotdsi jogarél (The decree-making right of communal 
councils), Szaboles-Szatmari Elet 1961, No. 4, p. 9. 

56K. Besnyd, A tanacsrendeletalkotas idészerit kérdései (Topical Problems 
of the Council's Decree-making activities), Allam és Igazgatds 1959, No. 4, 
pp. 290-1. 
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tions of councils. It has not been argued that exactly owing to their 
character the council decrees occupy the highest order among the 
legal Acts of local organs in the hierarchy of legal rules.** The question 
(so far of little practical significance) is how and by what procedure 
a decree of council can be amended, and whether it could be enforced 
in the form of a resolution of council. This has not yet been settled in 
either legislation or literature. In our opinion the only method by 
which a decree of council can be amended is one that in all its details 
conforms to the original procedure. Hence a resolution of council 
cannot be passed in the matter of amendment of a decree, and the 
new Act has to be submitted in the same way as the earlier to the 
council of superior order. Except cases of suspension, annulment or 
amendment, the new decree may be promulgated on the expiry of the 
term of fifteen days in the same way as the original. If there were 
no such limitations the legality of these decrees could be jeopardized. 

Mention has to be made here of a special form of local legal rules, 
viz, the statutes discussed in the Yugoslav and Czechoslovak doctrine 
of the sources of law. In conformity with Section 98 of the Yugoslav 
Federal Constitution “each commune draws up its statutes independ- 
ently” and defines in them its rights and duties and the method to 
enforce them.— Under clause (4) Sec. 25 and clause (5) Sec. 26 of the 
Czechoslovak Act of June 29, 1967 on national committees, the 
communal and municipal national committees may issue statutes 
defining their organization and competence. All these provisions 
present a rather comprehensive form of regulations, which, slightly 
distorted, may be termed the ‘local constitutions’ of the lowest 
order of territorial units, necessarily with limitations in many respects 
(perhaps the least in Yugoslavia where the communal idea prevails). 


9. NORMATIVE RESOLUTIONS OF COUNCILS 


As has already been made clear, in comparison with the decrees, 
the resolutions occupy a lower stage in the hierarchy of the legal 
provisions. It was also shown that there are two categories of reso- 
lutions, viz. normative and specific. The latter is void of general rules. 


58 Cf. L. Szamel, Op. cit., p. 53. 
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Even a third may be added to these two, namely the resolution void 
of legally relevant measures at all (e.g. a resolution passed in comme- 
moration of a deceased council member). Of these most important is 
the category of normative resolutions. The addressee of the normative 
resolution of the council differs from that of the decree. A resolution 
of the council cannot be binding on the citizens, still it may include 
dispositions concerning agencies or enterprises subordinate to the 
council. The agencies or enterprises are responsible for the observance 
of the normative Acts of the council, and their executives are subject 
to disciplinary procedure. In this case the council takes action against 
the defaulter as his supervisor. The resolution of the council has not 
to be submitted to the superior council. The minutes containing the 
resolution has to be forwarded to the executive committee of the 
superior council. The council itself determines the date of the coming 
into force of the resolution. Incidentally the Hungarian regulation 
(Resolutions Nos 16 and 17 of 1954 of the Presidential Council of 
the People’s Republic) settled with great care the method of promul- 
gating the resolutions. The executive committee is bound to forward 
the resolutions of the council to the council members within five 
days following upon the council meeting, for communication to the 
electorate. In any case the executive committee has to take action 
in order to make the population acquainted with the resolutions of 
the council, and to obligate the responsible agencies to enforce the 
resolutions. 

Above mention has been made of the relation between a decree 
of council and the resolution of same. Essentially the resolution 
holds a lower position in the hierarchy of legal rules than the decree, 
even in the event when the former is of a normative content.*® On 
this consideration the non-normative resolution constitutes no prob- 
lem, as it includes no legal rules. 

It should be noted that there is a divergence of opinions as to the 
addressees of the resolutions of the councils. While there is complete 
agreement in the event of decrees of council, as the legal rule is often 
an embodiment of the competence of the council as authority (it 
being of necessity binding on the agencies not subordinate to the 
council), there are positions according to which the resolutions of 


59 Beér, Kovacs and Szamel, Op. cit., p. 100 (Szamel) and p. 382 (Kovacs). 
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the council are not binding on agencies operating in the territory 
of the competence of the council, not subordinate to the council.© 
Still this position is not supported by a legal rule. It is true that 
Section 2 of Resolution No. 11 of 1955 of the Presidential Council 
of the People’s Republic decrees the provisions of the council as autho- 
rity to be binding on agencies not subordinate to the council. How- 
ever, this does not alter the situation that actually for want of a sta- 
tutory prohibition the councils often assert their authoritative com- 
petence in the form of a resolution. There is no better proof to 
confirm this than the fact that 75 of altogether 300 resolutions pass- 
ed by the county councils in 1959 dealt with the activities of agencies 
not subordinate to the council, and in this connexion contained 
enforceable provisions.” In our opinion the actual hierarchical order 
of legal rules and the failure of the Second Council Act (1954) to 
define the form of the normative Acts of the council with accuracy, 
of necessity have introduced a certain obscurity in the relationships 
of agencies not subordinate to the council. Practice is uniform, for 
the councils touch on the activities of non-subordinate agencies in 
the first place in their resolutions. The statistics of 1959 confirm 
that with the exception of the council of the County Hajdu-Bihar 
all other county councils passed resolutions of such and similar 
content. 

As regards the subject-matters of the resolutions of the councils 
during recent years the picture was rather variagated. The survey of 
the resolutions of the county councils included in the paper by 
Kdroly Besnyd deserves attention.®*? Accordingly in 1959 the largest 
number of resolutions were passed in matters affecting popular 
control (38), the budget (41), farm-work (27), territorial organization 
and the operations of the councils (each 24). The comparative table 
shows that in their majority the resolutions of the councils were passed 
in matters in respect of which the superior governmental organs 
instructed the councils to issue resolutions. At the same time an 
insignificant number of their resolutions related to the operations of 
councils of lower order as well as to traffic, taxation, plan and 


6 Ibid., p. 382 (Kovacs). 

51K. Besny6, A megyei tanacsok hatarozatai (Resolutions of the county 
councils), Allam és Igazgatas 1960, No. 6, p. 442. 

® Ibid. p. 443. 
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commodity supply problems (i.e. mostly to such subjects where own 
initiative would have been of greatest importance). There were only 
twelve counties where resolutions were passed in matters of communal 
policy, and only three counties dealt with public safety. 

The problem of resolutions of council, in association with a few 
unsolved questions of the decrees of council is fairly unsettled. How- 
ever, the gaps in legislation cannot be filled unless after an extensive 
investigation into practice an attempt is made to define the principles 
in this rather practical scope. Actually the mix-up of form and con- 
tent of the legal norms has led to a drop in the authoritativeness of the 
norms. The postulate of local initiative and the development of social- 
jst democratism admonish us to procede on this path by mending 
the irregularities. 


10. ANNULMENT AND AMENDMENT OF THE ACTS OF THE LOCAL 
REPRESENTATIVE ORGANS OF STATE POWER 


To conclude this chapter the problems of the annulment and amend- 
ment of the Acts of the local representative organs of state power 
have to be discussed. As a matter of fact a discussion of this set of 
problems will raise some interesting questions related to the hierarchy 
of the legal rules and the sources of law, on the one part, and the 
problem of a general regulation in the event of conflicts, on the other. 
Finally the relations of annulment and amendment will be reviewed. 
In this connexion the statement may be ventured that generally 
approved principles prevail in the constitutional law of the socialist 
countries and also in its discipline. Yet we often stumble upon con- 
tradictory solutions, whose elimination would mean the reinforcement 
of partly socialist democratism, partly legality. 

In Hungarian constitutional law the earlier indicated apparent 
contradiction confronts us that in conformity with clause (3) Sec. 31 
of the Constitution the decrees of council cannot conflict with statutes, 
law-decrees, decrees of the Council of Ministers, ministries and coun- 
cils of superior order. On the other hand according to the Preamble 
of the Second Council act (1954) the councils “are subordinate 
exclusively to the superior organs of state power”. It has already 
been made clear that in fact a contradiction is out of question here. 
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At the one place there is the case of the validity of Acts of superior 
organs within their own competence, at the other the fact stands 
that exclusively superior organs of state power can issue provisions 
in the matter of competence of the councils. There is a certain 
complexity here insofar only as, for want of a clear-cut delimitation 
of the competences, there are mixed competences, i.e. such as are 
exercised by both the central organs of public administration (often 
by specialized agencies) and the councils. In such and similar cases 
a conflict will arise. There is no doubt that the only remedy would 
be a precise delimitation of the competences. 

What is quite clear is that in the hierarchy of legal rules the Consti- 
tution qualifies the regulations of the Government and the ministries, 
beyond the Acts of the representative organs of state power, as such 
standing above the Acts of the councils. It is in this sense that clause (3) 
Sec. 8 of the Second Council Act (1954) has to be construed, i.e. the 
provision which stipulates the annulment or amendment of Acts 
infringing the Constitution or other legal provisions. In our opinion 
here we have to remain within the scopes laid down by the Consti- 
tution, i.e. here the case is one of decrees issued by the organs of 
public administration. This is all the more so since the passage of 
the Second Council Act (1954) is an almost verbatim repetition of 
clause (4) Sec. 31 of the Constitution. It would be wrong to give 
an extensive construction to the passage of the Act here quoted. 
(it would be missing the point if the prohibition of conflict and con- 
sequently annulment or amendment of the Acts of the councils were 
made to extend to cases when the conflict is not one with the legal 
Act of a central organ of public administration of ministerial standing 
or of an executive committee of superior order, or of a specialized, 
de-concentrated agency.) 

It should be noted that the problem of the hierarchy of legal pro- 
visions has been settled by a number of socialist countries with an 
accuracy greater than the above-quoted Hungarian provisions, and 
consequently more effectively. In conformity with Article 5 of the 
Act of the Russian Federation on rural and settlement soviets—as 
for the hierarchical order of provisions—resolutions and decrees 
of the constitutions of the Soviet Union and of the Russian Federa- 
tion, their statutes, the law-decrees and resolutions of the presidiums 
of the supreme soviets of the USSR and the Russian Federation, the 
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decrees, resolutions of the respective councils of ministers, the resolu- 
tions and decrees of the soviets and executive committees of higher 
order are on a level above those of the Jocal soviets (i.e. there is no 
question here, in either central or local relations, of the specialized 
agencies or of the government departments).—Clause (2) Sec. 5 of 
the Act of January 17, 1957, of the German Democratic Republic 
raises the statutes of the People’s Chamber, the Council of Ministers 
and the superior representative organs and their decrees and resolu- 
tions to a higher level in the hierarchy of the sources of law.—Sec- 
tion 9 of the Bulgarian Council Act of 1951 provides accordingly 
as regards the Constitution, the statutes, the law-decrees and the 
resolutions of the Presidium of the Popular Assembly, the resolutions 
and decrees of the Government and the people’s councils of superior 
order. 

In the Hungarian Constitution and the Second Council Act (1954), 
further, in similar provisions of a large number of socialist States the 
legal principle is dominant that, as regards the legal Acts or norma- 
tives of the local representative organs of state power, conflicts can 
arise only if there is a contradiction between these and the normative 
Acts of the superior representative organ of state power and the 
Government, or in general the organs of public administration of 
general competence. (When the competences are brought under 
regulation a situation may arise where a local organ passes a resolu- 
tion in a matter outside its competence conflicting with a provision 
of a specialized agency. In both instances there is a case of Acts 
ultra vires and the want of competence invalidates the Act from the 
beginning. Here there is no case of a genuine conflict.) 

What happens in the event of a genuine conflict? Naturally accord- 
ing to the principle of the hierarchy of legal provisions the legal Act 
of the organ of lower grade has to be amended. Here the amendment 
is an Act by which the conflict is lifted by the annulment or the change 
of the Act as a whole, or its part conflicting with a legal provision of 
higher order. In point of fact this would be the function of the repre- 
sentative organ of state power responsible for the infringement of the 


63 The statutory regulation of the Czechoslovak Socialist Republic departs 
from this line in many respects. Clause (2) Article 96 of the Constitution declares 
that all provisions of the superior state organs are binding on the national 
committees. This construction can be given to Sec. 73 of Act No. 69 of 1967. 
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legal rule. It follows as a matter of course that we cannot rely on such 
a settlement of the matter. The superior representative organ of state 
power has to be granted a competence by which it can prevent a 
violation of a legal rule not only in the event of a specific Act, but 
also in that of a normative Act. This competence would at the same 
time guarantee the effectiveness of supervision and the necessary 
central control. 

The positions taken by the statutory regulations of the socialist 
States are in agreement in a sense that the Act violating a legal rule®™ 
can be invalidated only by the superior representative organ of state 
power. A suspension of the injurious Act may also be decreed by 
the superior administrative organ of general competence till the next 
session of the superior organ of state power.® There is no agreement 
between the Hungarian statutory regulation and the regulation of 
the majority of the socialist countries whether invalidation should 
be decreed by way of annulment or by a reformatory process. The 
latter are in favour of annulment, whereas according to clause (3) 
Sec. 8 of Act X of 1954 the council of superior order may annul or 
amend the Act violating a legal rule. Here there is a case of a refor- 
matory process. Undoubtedly in its original formulation the purpose 
of the Hungarian solution was to establish as effective a form of the 
reinforcement of legality at the council as was possible. This was 
particularly the case with communal councils where there were few 
persons versed in the correct and accurate formulation of a norm, 
so that the reformatory competence of the district council operated 
towards a reinforcement of legality. However, in recent years it has 
become evident that the reformatory process was not sufficiently 
educative. An error of frequent occurrence is that the councils of 
superior order change the legal Acts of the councils of lower order, 
in particular the decrees of council, to an extent that the latter organs 
cannot anymore consider the critical provisions their own. Although 
the council of lower order mechanically takes note of the amended 


84 Here we have in mind the conflicts referred to above. 

85 Cf. paragraph (f) clause (2) Sec. 4 and clause (3) Sec. 8 of the Hungarian 
Act X of 1954; clause (3) Sec. 5 of the law of January 17, 1957 of the German 
Democratic Republic; Sec. 5, Article 65 of the Polish Act No. 16 of 1958 
and Article 66 of the same Act; Sec. 73 of the Czechoslovak Act No. 69 of 
1967. 
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provisions, still, in this way, it will not be compelled to analyze its 
own Act for the points in it derogatory to the law. 

Although in conformity with effective Hungarian statutory settle- 
ment of the problem, both annulment and amendment have equal! 
chances, still, there would be need for a reform of the practice followed 
by councils, when in general preference should be given to the 
system of annulment. There is no doubt that the annulment of norms 
infringing the law and the obligation of the councils of lower order 
to pass a new norm cannot have the desired effect unless the council 
of superior order in its resolution throws light on the reasons of 
annulment and on the proper solution. Subsequent legislation will 
have to narrow down the reformatory competence gradually—except 
the right granted in paragraph (f) clause (2) Sec. 4 of the Second 
Council Act (1954) to the Presidential Council of the People’s Repub- 
lic; the maintenance of this provision is justified because of its 
being associated with the general right of supervision and its character 
of a guarantee—and essentially change over to annulment. 

In connexion with the legal Acts of the representative organs of 
state power problems emerge in large numbers; as to their solution, 
Hungary is still in the beginning. It is suggested therefore that in the 
future the discipline of constitutional law should apply yet greater 
attention to this scientific problem. This is at the same time closely 
related to the extension of the competence of the representative organs 
of state power, which in turn evokes the problem of the development 
of socialist democratism. 
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CHAPTER FIVE 


THE OWN AGENCIES OPERATING WITHIN 
THE FRAMEWORK OF THE REPRESENTATIVE ORGANS 
OF STATE POWER 


1, NOTION AND SYSTEM OF OWN AGENCIES 


As has been explained earlier the priority or primacy of the represen- 
tative organs of state power is a characteristic feature of the socialist 
State. From this priority it follows in the first place that in this poli- 
tical organism each organ or agency is directly or indirectly subordi- 
nate to the representative organs of state power, more exactly, to one 
of these. The subordination is manifest from the fact that the repre- 
sentative organs of state power have a direct or indirect role in the 
creation of the administrative organs, the judiciary and the procu- 
rator’s offices (direct role in the election of the government and the 
executive committees, the supreme court, the country and district 
courts, and the procurator general; all other organs of public admin- 
istration and of the procurator’s machinery are as a rule appointed 
by the organs called to life by election). Parallel with their dependency, 
the organs so elected have an independent competence, delimited by 
statute, or at least functions of their own. 

While occupying the described primary position in the political 
hierarchy, the representative organs of state power call to life the 
particular organs of state sovereignty, public administration, the 
judiciary and procurator’s machinery, they establish some of them 
in a way that these are tied by permanent personal ties to the 
organ of state power, i.e. that their membership is composed of 
elected representatives, or council members. These organs may have 
a competence of their own, e.g. the Presidential Council of the 
People’s Republic (the presidiums), or the executive committees and 
the organs of public administration of general competence, or may 
act as the subsidiary organs of the representative organs of state 
power (i.e. in general void of a competence of their own), i.e. the 
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presidiums, the presidents (chairmen), committees, groups within 
these organs. 

If therefore the political organs have to be classified on the ground 
of their relations to the representative organs of state power, then as 
a first result we shall find that there are agencies directly elected by 
these organs, and others in the creation of which they have an indirect 
role only. The former group may again be split up into two groups, 
viz. into such that are elected by the representative organs of state 
power from their midst, ie. such that consist of representatives or 
council members, and such that are elected from among other persons. 
(In some of the socialist countries the former group is completed with 
non-delegates.) Finally when classification is continued by narrowing 
down the criteria yet further, we shall find among the organs elected 
from among delegates such that have a competence of their own, 
and such of a subsidiary character, i.e. such that have no competence 
of their own, or if so, an extremely restricted one. The latter assist 
the representative organs of state power in the performance of their 
function and the discharge of the duties within their competence. 
The system as outlined here is essentially uniform in all socialist 
countries, there being differences in details of minor importance 
only. On the whole the system conforms to that defined by the Soviet 
Constitution of 1936. 

Is there a uniform pattern at all as regards the own agencies of the 
supreme and local representative organs of state power? Although 
since the introduction of the Soviet Constitution of 1936, and in partic- 
ular in the wake of the 20th Congress of the Communist Party, 
a uniform type of the organs of state power and of public administra- 
tion has taken shape in all socialist countries, no uniform pattern 
has come to life as regards the supreme and local organs in either 
the Soviet Union or other popular democracies. Here only the differ- 
ence should be mentioned which may be demonstrated between the 
bifurcation recognizable in the top-level organization (presidium and 
government) and the uniform form of executive committees in the 
local organizations. There is a difference as regards the needs of the 
two types of organs between the relatively large number of officers 
1In certain socialist countries, as regards competence, different traits are 


recognizable for the latter type of organs. However, these will be dealt with 
only upon detailed discussion. 
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active in the top-level representative organs of state power and the 
smaller collective organizations (committees, groups) widely employed 
by the former, on the one part, and the relatively narrower own 
organs of local agencies. This is contrasted by the fact that the mass 
relations or mass bases of the local agencies are far more extensive 
than those of the supreme organs. Consequently the low staff numbers 
of the own organs is counterbalanced at the local representative organs 
by the co-operation of the wide sphere of activists. Exactly because 
it is the primary activity of the supreme organ of state power to mani- 
fest the will of the working people, it must render itself capable for 
the performance of this role. It is the principal duty of almost all 
organs to promote legislative activities, and its committees and groups 
are organized for the preparation of this manifestation of will. 

Considerations of convenience are responsible for the disagreement 
between the patterns of the operation and machinery of the supreme 
representative organs and those of the local organs of state power. 
The general internal organization of the supreme representative organs 
of state power consists of the following: the Presidium or Presidential 
Council, etc. having a substitutive and at the same time independent 
competence (the German and Rumanian state councils depart from 
this construction slightly),” the president of the supreme organ of 
state power, its other officers, clerks (the internal presidium), the 
committees, the council of seniors, groups of representatives. At the 
local representative organs of state power there is no special agency 
vested with substitutive and at the same time independent competence. 
In principle the executive committees formed of council members have 
no substitutive competence, in particular in conformity with legislation 
introduced during recent years (although the amended Section 88 of 
the Rumanian Constitution has taken a different position). The 
executive committees are agencies of public administration of general 
competence. Here the own internal machinery of the representative 
organ of state power is forming from a narrower organism, viz. the 
chairmen of the council (possibly its clerk or secretary) and the com- 
mittees of the council. 


2 Cf. Articles 66 and 67 of the Constitution of 1968 of the German Demo- 
cratic Republic, and Sections from 65 to 67 of the Constitution of the 
Rumanian Socialist Republic. 
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Naturally under a fundamentally different pattern, like that of the 
Yugoslav skupshtina, there will be a radical change also in the forma- 
tion of the own organs. This is valid in particular for committees 
existing parallel with the skupshtina councils, having other functions. 


2. INTERNAL PRESIDIUMS, PRESIDENTS (CHAIRMEN), OFFICERS 
OF THE SUPREME REPRESENTATIVE ORGANS OF STATE POWER 


In each socialist country there are internal presidiums, or special 
institutions corresponding to these operating within the framework 
of the supreme representative organs of state power, together with 
committees or groups. Under different designations and with different 
competences, these are the subsidiary agencies of the supreme organ 
of state power. Here in the first place the presidiums, presidents and 
other officers will be dealt with. The construction of this institution, 
mainly in statutory regulation during recent years, differs appre- 
ciably by countries. 

The presidiums and presidents of the supreme representative organs 
of state power are elected merely with a view to have an appropriate 
institution available for the organization and guidance of the activities 
of the organ in question.—Under the Soviet Constitutions it is the 
president, or his deputy, who presides over the the meetings of the 
Supreme Soviet (or in the case of the Soviet Union, the corresponding 
chamber) and represents the Supreme Soviet or its chamber to the 
outer world.—In conformity with clause (1) Sec. 9 of the standing 
orders of the Hungarian National Assembly (Resolution No. 2 of 
1956) the chairman (speaker) ‘‘watches over the dignity of the House, 
takes care of the correct application of the standing orders, organizes 
the work of the Parliament and co-ordinates the activities of the 
committees”. From this enumeration it is clear that, except for the 
representation of the National Assembly on official and solemn 
occasions, the functions of the chairman (speaker) are associated 
with the internal activities of the National Assembly. The situation 
is very much the same with the secretaries and clerks of the supreme 
representative organ of state power (who in conformity with Sec. 11 
of the standing orders of the National Assembly “assist the chairman 
(speaker) in conducting the debates”, they “‘read out the papers of 
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the National Assembly, count the votes and edit the minutes summing 
up the meeting’) etc. 

Both by designation and organization the organs discharging these 
functions differ in the various socialist countries. In the first place 
we shall deal with their names and character. In the Soviet Union, 
both the All-Union and the union or autonomous republics, there is 
no collegiate organ at this institution. In the Federal Soviet and the 
Soviet of Nationalities, further in the supreme soviets of the union 
and autonomous republics, the president and the number of deputy 
presidents are defined by the Constitution.® 

A similar system has been adopted by Sections from 9 to 11 of 
the standing orders of Hungarian Parliament. These speak of partic- 
ular officers, viz. the chairman (speaker), his two deputies, and six 
clerks (clause (3) Sec. 12 of the Constitution). Neither the Constitu- 
tion nor the standing orders recognize the notion of a collective 
presidium.—The Constitution of July, 6, 1960 of the People’s Republic 
of Mongolia mentions the president of the Great People’s Hural and 
his four deputies.—A system very much the same has been established 
by the Federal Constitution of Yugoslavia where in conformity with 
Section 193 the Federal skupshtina elects a president and a deputy, 
or more. Also the councils of the skupshtina elect presidents.—On the 
other hand in the majority of the European people’s democracies 
collegiate organs are elected for the discharge of the above functions. 
So according to Sec. 20 of the Bulgarian Constitution a bureau of a pre- 
sident and three deputy presidents is elected.—The same system has 
been adopted by the Rumanian Constitution (Section 50). Here the 
bureau is formed of the president of the Great National Assembly 
and his four deputies.—Under Article 18 of the standing orders of 
the Polish Seym (Seym decree No. 143 of March 1, 1957), the Seym 
is a corporate organization, its presidium is formed of the Marshal 
of the Seym and two deputy marshals. The presidium operates as 


3 In the All-Union Soviet, the Soviet of Nationalities, in the supreme soviets 
of the Ukranian, Byelorussian, Azerbaidzhan, Lithuanian, Moldavian union 
republics, further in the supreme soviets of the Buryatian and Tartar auto- 
nomous soviet republics each four, in the supreme soviet of the Russian Fed- 
eration eight, in the supreme soviets of the Kazakh and Armenian union repub- 
lics each three, in the soviets of all other union and autonomous republics 
each two deputy presidents are elected. 
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a corporate body (Article 1). From Article 26 of standing orders 
it appears that the ten secretaries of the Seym are not members of 
presidium.—In Czechoslovakia Sections from 20 to 23 of Statute 107, 
ie. standing orders of the National Assembly entrusts these func- 
tions to the presidium and president of the National Assembly. The 
Presidium of the National Assembly has thirty members and is formed 
of its president, the deputy presidents, the presidents of the permanent 
committees and members. The attestors referred to in Sec. 24 of the 
standing orders are not members of the presidium.*—Article 55 of 
the constitution of the German Democratic Republic speaks of the 
presidium, which consists of the president, his deputy and the mem- 
bers.—Similarly a presidium is elected by the National Assembly 
of the Democratic Republic of Vietnam for conducting the sessions 
(Sec. 47 of the Constitution). 

It may be mentioned that in the statutory meeting, before the elec- 
tion of the president, officers, presidiums, provisional officers discharge 
their functions. These officers cannot be elected, as at this moment 
the representative organ is still incapable of transacting business. 
Although officially it has taken up operations, still the mandates 
committees have not yet completed their function. For this reason 
another solution has to be resorted to. The standing orders of 
legislatures of most of the socialist countries, in conformity with the 
practice established in the bourgeois legislatures, adopt the institution 
of a ‘chairman by seniority’ and elect the youngest members clerks 
of the House. In Hungary Sections 3 and 4 of standing orders of the 
National Assembly recognizes a dual system. The statutory meeting 
of the National Assembly is opened by the President of the Presi- 
dential Council of the People’s Republic. Until the mandates com- 
mittees have completed their business the chairman by seniority 
presides over the sittings, assisted by the two junior clerks (their 
business is to scrutinize the mandates of the members of the mandates 
committees).—The same system has been adopted by the standing 
orders of the Bulgarian legislature (Section 1 of the standing orders 
of November 4, 1958).—The president acting after the convention 
of the newly elected Albanian Popular Assembly is chosen from among 


4 Owing to its peculiar character the questions relating to the presidium 
of the Czechoslovak National Assembly will be reverted to later on. 
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the ten oldest members (Article 4 of the standing orders of June 21, 
1958). This is a by no means fortunate expedient, as the mandates 
of the delegates of the Assembly are still unconfirmed.—The president 
by seniority of the Polish Seym is selected from among the oldest 
members by the decree of the State Council (Article 16 of the standing 
orders of March 1, 1957). The president by seniority takes the solemn 
vows of the members and conducts the election of the president of 
the Seym. 

The Czechoslovak procedure departs in all respects from that of 
seniority, as well as from all other forms of presidency, etc. As a 
matter of fact the presidium performs its function in the National 
Assembly until the newly elected Assembly appoints its presidium 
(clause (2) Article 59 of the constitution and clause (2) Sec. 20 of the 
standing orders of July 12, 1960). 

In comparison with the functions of the presidiums, presidents, 
etc. those of the president by seniority and the junior clerks are 
limited in both time and extent. Their office expires in the first sitting, 
and is taken over by the permanent agency, i.e. the presidium, the 
officers of the House, etc. This short office term is restricted to trans- 
acting business in the first meeting, conducting the elections, and the 
functions of the mandates committees. Naturally the operations of 
the final and permanent organs extend to a considerably wider scope. 
The standing orders of the particular countries depart from one 
another in negligible details only. It is perhaps the standing orders 
of the Hungarian National Assembly which enumerate even the 
minutest details of the functions of the organs of the House. 

The rights of the chairman (speaker) are defined, in general and in 
detail, by Sec. 9 of the standing orders. Accordingly, as said above, the 
chairman watches over the honour and dignity of the House, takes 
care of the correct application of the provisions of the standing orders, 
organizes the business of the House, co-ordinates the activities of the 
committees (clause 1), conducts the meetings of the House, is in 
charge of the maintenance of order in the premises of the House, 
represents the House on official and solemn occasions, defines 
the organization of the bureau of the House and supervises its work. 
At other places the standing orders describe the functions of the 
chairman in yet greater detail: it is the chairman of the House who 
in the first meeting informs the members of bills tabled, motions, 
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questions, and other matters proposed for debate, and it is at his 
motion that Parliament defines the agenda of session (clauses (1) and 
(2) Sec. 22). Motions in writing have to be submitted to him (clause (1) 
Sec. 23). He announces what motions have been made and proposes 
their being put on the agenda, or dismissed. He transfers motions to 
be discussed to the competent committee and may even shorten the 
statutory term of eight days for their discussion, when proper reasons 
are given (clauses (1) and (2) Sec. 24). Requests for leave to speak 
have to be forwarded to him before debate. He determines the order 
of the contributions to the debate, gives permit for addressing the 
House while the debate is on, or for repeatedly taking part in it 
(clauses (1) and (2) Sec. 33). In extraordinary cases he grants a permit 
to address the House (clause (2) Sec. 34). He calls to order members 
behaving in an undignified manner, or silences them. He may propose 
to exclude members from sitting (Sec. 35), move closure of the de- 
bate (Sec. 36), and in the event of an equality of votes (tie) cast the 
decisive vote (clause (3) Sec. 38). (This provision imposes limitations on 
rights of the chairman as member.) The chairman and the clerks 
on duty sign the minutes (clause (1) Sec. 40), the chairman takes care 
of drawing up the verbatim minutes (clause(1) Sec. 41), on application 
he may order the correction of minutes, of which he informs the 
House in next sitting (clause (4) Sec. 41). He moves holding of 
a secret session (clause (2) Sec. 43), together with clerks on duty he 
signs and takes care of the promulgation of resolutions of the 
House (Sec. 45). Questions and a short statement of facts concerning 
them have to be submitted to the chairman 24 hours before the sitting 
(clause (2) Sec. 46); the chairman announces questions submitted 
to him at the beginning of each sitting (clause (1) Sec. 47); when the 
minister to whom the question is addressed does not give an answer 
during the session, then such answer has to be forwarded to both 
the House and the questioning member in writing within 30 days 
(clause (3) Sec. 48). The chairman remits petitions for suspension 
of immunity, notices of the violation of immunity and of incompati- 
bility to the committee of immunity and incompatibility, and makes 
a statement on such suspension and notice to next meeting of the 
House (clause (1) Sec. 51). The administrative organ of the National 
Assembly, the bureau, transacts its business on dispositions received 
from the chairman of the National Assembly (clause (1) Sec. 52). 
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Hungarian statutory provisions in fact reserve the term bureau to 
denote an administrative organ, unlike Bulgarian, Rumanian, and 
Albanian provisions, which uses the term to designate the presidium 
itself. 

Of the work of the clerks the standing orders declare that this 
consists in assisting the chairman, reading out of documents of the 
National Assembly in the sittings. The clerks act as tellers at divisions, 
they are also the drafters of the summarizing minutes of the session. 
The clerks on duty put their signatures together with that of the chair- 
man to the minutes and published resolutions of the House (clause (1) 
Sec. 40 and Sec. 45). 

Article 19 of the standing orders of the Polish Seym defines the 
rights of the presidium of the Seym. Accordingly the presidium 
watches over the privileges of Seym. It takes care of the proper 
transaction of business, the keeping of the terms, it represents the 
Seym, supervises the proper observance of the standing orders, takes 
action for the maintenance of order and peace in the premises of the 
Seym and explains the standing orders. Other rights of the presidium 
of the Seym: it issues decrees which, in conformity with the principles 
defined by the standing orders, regulate the procedure of the Seym in 
detail (Article 20); it handles affairs arising from relations to other 
legislatures (Article 21); defines the fees of experts participating in 
the business of Seym committees (clause (3) Article 34); determines 
the date of the sittings of the Seym, draws up the agenda and informs 
of it the members, the State Council and the Government (Article 42); 
moves the convening of secret sessions (clause (4) Article 43); refers 
the bills to the committees (Article 53); it may decline the acceptance 
of questions for formal reasons (clause (2) Article 71); it may appoint 
a day for hearing questions (Article 75); it may propose changes in 
the standing orders (clause (1) Article 76). The standing orders 
define the function of the Marshal of the Seym also in detail and 
separately from other provisions: the Marshal of the Seym presides 
over the sittings of the Seym, the presidium of the Seym and the 
Senate (clause (1) Article 22 and Article 57), he may decree a secret 


5 The bureau of the legislature keeps the records relating to the representa- 
tives and the committees, engages the sufficient number of stenographers, extends 
its organizational and technical assistance to the committees and represen- 
tatives (clause (2) Sec. 52). 
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session to be held (clause (4) Article 43), he signs the minutes together 
with the clerk on duty, and may decree the cancellation of certain 
terms in the minutes (Article 45). The Marshal of the Seym calls up 
the members or silences them (Article 62), calls to order members 
disturbing the debate (Article 63), decrees a division (Article 64), 
decides the order of the division (clause 2 Article 67), forwards legisla- 
tion passed by the Seym to the president of the State Council 
(Article 69), informs the Seym of questions forwarded to him (Ar- 
ticle 72). 

The clerks of the Seym draw up the list of the members desirous 
to address the Seym, act as tellers at divisions, and discharge functions 
entrusted to them by the president of the Seym (Article 26).° 

The Albanian standing orders have little to say of the bureau and 
its members. The president conducts the sittings, takes care of the 
observance of the standing orders, and the maintenance of order in 
the sittings (Article 12), on his motion the Popular Assembly meets 
for a secret session (Article 30), and he informs the Assembly of 
questions submitted to him (Article 50). The deputy presidents 
assist the president in the transaction of business of the House, the 
clerk takes care of the drawing up of the minutes, the popularization 
of the resolutions of the Assembly, the order of the division and the 
ascertainment of the results of the division (Article 12). 

Finally let us have a survey of the functions of the presidium, 
president, attestors of the Czechoslovak National Assembly. The 
functions of the presidium of the National Assembly within this scope 
are briefly the following: the presidium decides on the agenda of the 
organs of the National Assembly, it controls the foreign relations of 
the National Assembly, scrutinizes the bills for their appropriateness, 
refers drafts to the committees, gives a binding interpretation to the 
standing orders, appoints the date of the sittings of the National 
Assembly, draws up the agenda, appoints the attestors, assists the 
members in the discharge of their functions in the constituencies, 
decides on the organization of the bureau of the National Assembly, 
on the delegation of members to committee meetings, if such members 
are not committee members at the same time, decides on requests 


® The German standing orders define the rights of the presiding member 
of the presidium, who may be anyone of the members asked to take the chair 
(Sec. 6). 
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of the members for leave (clauses (2)-(7), (10){12) and (14)}-(15) Sec. 
22). Under Sec. 23 rights of the president are as follows: he conducts 
sittings of the National Assembly and of the presidium of the 
National Assembly and conferences of members, he represents 
the National Assembly, signs the statutes and the law decrees of the 
presidium of the National Assembly, and reports to the National 
Assembly on the activities of the presidium. The attestors, who are 
not members of the presidium, attest the resolutions and minutes of 
the National Assembly and assist at the ascertainment of the results 
of divisions (Sec. 24). 

Although these functions and scopes of activities differ from ene 
another, still they agree in a single respect, viz. in their limitations. 
As a matter of fact there is not a single one among them which would 
go beyond the organization of the activities of the supreme represen- 
tative organ of state power, or assisting it in its operations within 
the House (perhaps the Czechoslovak standing orders exceed these 
powers slightly, mainly owing to the particular character of the posi- 
tion of the presidium). The operation and activities of the presidiums, 
presidents and other officers attach to the activities of the supreme 
representative organ of state power as a legislative and deliberating 
organ. During recent years the situation has changed insofar as 
particular presidiums, similarly to the Czechoslovak, begin to deal 
with the work of the members in their respective constituencies, 
in particular with that of groups of members. So in Hungary, the 
bureau of the National Assembly under the guidance of the chairman 
has undertaken the attendance to constituency problems. So far this 
power of the presidium and the bureau has not been laid down in 
a statute. 

The fact that certain standing orders speak of the right of the pre- 
sidium or president to make decisions (clause (4) Sec. 20 and Article 
20 of Polish standing orders) is of minor importance. This right has 
come to the fore partly in the course of the preparatory activities of 
the collective, partly because certain standing orders entrust the pre- 
sidium with the authoritative explanation of the standing orders, 
when making decisions is inevitable (e.g. clause (6) Sec. 22 of the 
Czechoslovak and clause (2), Article 19 of the Polish standing orders). 
The Polish standing orders authorize the presidium of the Seym with 
its decrees to bring under regulation the procedure of the Seym within 
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the limitations of the standing orders. This expedient is unknown in 
other socialist States. It is not even wholly justified and the question 
may be asked why does the supreme representative organ of state 
power not settle details of its procedure. In fact the Seym meets 
rather frequently. 

It is characteristic of the position of the presidiums that in con- 
formity with the standing orders their functions are overwhelmingly 
of an advisory nature. Almost all standing orders decree that the pre- 
sidium or president shall draw up the agenda of the sittings or sessions. 
The supreme representative organ may carry through changes in 
the agenda at option. The same applies also to other sets of problems. 
Hence the presidium, etc. depends on the supreme organ of state 
power which creats it, and its Acts, even in the internal organizational- 
technical sphere. This is quite understandable, since the statutes or 
standing orders (except for the presidium of the Czechoslovak Nation- 
al Assembly enjoying a wholly special position) do not confer an 
autonomous competence on these organs. There remain therefore 
the subsidiary functions to the supreme representative organs of 
state power, i.e. functions which are actually dependent on the prin- 
cipal tasks of these organs, i.e. the creation of legislative acts arising 
from popular sovereignty. Whenever the presidium or a similar 
organ comes into conflict with this competence of state power, the 
act and will of the supreme organ of state power puts its stamp on 
this activity. To define this is the more important, because in this case 
we are dealing with the permanent collective or individual organ of 
the representative organ of state power which, notwithstanding its 
significance, has no independent competence. 

This will become particularly clear when these organs (for the sake 
of brevity called internal presidiums) are compared with those sub- 
stituting the supreme organ of state power in the various socialist 
countries. In the Soviet Union, the union republics, Albania, Bulgaria, 
Mongolia, in the Czechoslovak Socialist Republic, in the People’s 
Democratic Republic of Korea these organs are called respectively 
the presidium of the Supreme Soviet, the Great Popular Assembly, 
the National Assembly, the Great People’s Hural, the Supreme 
National Assembly; in Vietnam this is the permanent committee of 
the National Assembly, in three socialist countries, viz. the People’s 
Republic of Poland, the German Democratic Republic, and the Peo- 
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ple’s Republic of Rumania (in the latter two by virtue of subsequent 
legislation)’ the organ is called State Council, and in Hungary the 
Presidential Council of the People’s Republic. The widest-spread 
designation, i.e. presidium, has been current since 1936. Those not 
versed in socialist constitutional law often are under the impression 
that these presidiums are the internal presidencies of the supreme 
representative organs of state power, which perform technical and 
organizational functions only. Although, in countries where the pre- 
sidium has the right to substitute state power certain technical- 
organizational organs of other designations have been created (in 
Albania and Bulgaria the bureau as opposed to the presidium; in 
Mongolia the president of the Great People’s Hural, similarly, as 
opposed to the presidium, etc.), it is not by mere chance that during 
recent years the easier distinguishable designation ‘state council’ 
has been adopted. So also the name clearly distinguishes this supreme 
representative organ of state power from the presidium, bureau, 
or president performing technical functions only. 

However, it should be remembered that there is no complete har- 
mony in the socialist discipline of constitutional Jaw as regards this 
question. When the new Czechoslovak Constitution was still in the 
drafting stage, the principle prevailed that faithfully to its designation 
the substitutive competence of the National Assembly and the internal 
competence of the presidium had to be concentrated in the hands of 
the presidium of the National Assembly. “...The Presidium of the 
National Assembly performs two principal functions: on the one 
part it organizes, co-ordinates, and ensures the operations of the 
National Assembly and its committees (clause (1) Sec. 60), and on the 
other, during the period when the National Assembly is not sitting, 


?7In the German Democratic Republic the amendment of the Constitution 
of September 12, 1960; in Rumania the amendment of the Constitution of 
March 21, 1961. Essentially both amendments have created an organ operating 
on the principle of collective leadership. This has not created a new situation 
in Rumania, where also the presidents of the Great National Assembly and 
of the Council of Ministers were eligible to the State Council. Nor did the 
wording of the German Constitution prohibit the election of the Council of 
Ministers and the members of this council to the State Council. The eligibility 
of these persons to the State Council has not been touched by either the Ruma- 
nian Constitution of 1965 or the German Constitution of 1968. 
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it exercises the functions of the latter”, writes Levit.8 To this he adds 
its functions of substituting the president of the Republic extends 
to the brief period between the election and the installation of the 
new president, further to periods when for grave reasons the presi- 
dent is prevented from performing his duty. So the presidium of the 
National Assembly performs three functions, of which only one is 
a presidential function. Duties implied in this function have been 
enumerated earlier. This exception has to be taken notice of,® the 
more because it follows logically from the structure of the Czechoslo- 
vak Constitution. As a matter of fact in our opinion the two functions 
ought to be segregated altogether, and in this case their name would 
have to be changed accordingly; or else the two organs should be 
merged into a single one in both designation and functions. The 
Hungarian method is logical insofar as in the designation of the sub- 
stitutive organ there is no reference to the National Assembly. Con- 
sequently its designation does not suggest some sort of an internal 
presidency or bureau. On the other hand it is for this reason that the 
dependence of the substitutive organ on the Parliament and its rela- 
tion to the supreme representative organ do not find expression. 
Therefore in the circumstances the Czechoslovak solution appears 
to be the more justified, as the combination of the two functions 
reminds the presidium of the National Assembly of its obligations 
to the supreme organ of state power. This pattern of competence for 
that matter refers back to Chapter VII of the Soviet Russian Con- 
stitution of 1918, where functions of co-ordination and also others 
were vested in the Central Executive Committee in respect of the 
All-Russian Congress of the Soviets. 

The activities of the presidiums, bureaus, etc. guarantee the organ- 
ized character of the operations of the supreme representative organ 
and their legality, and prevents them from becoming disorganized. 
It is here where their significance lies in the first place. 


® Pavel Levit, Les organes suprémes de l’état dans la nouvelle Constitution. 
Bulletin de droit tchécoslovaque, Prague 1960, Nos 1-2, p. 77. 

*In this respect Antal Adam is wrong in footnote (2) of his paper A szocia- 
lista orszagok prezidiumai (The presidiums of the socialist countries), Allam 
es Igazgatds 1961, No. 6, p. 457. 
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3. COMMITTEES OF THE SUPREME REPRESENTATIVE ORGANS 
OF STATE POWER 


The mass character and collective activities at all stages are the 
characteristic traits of the socialist representative organs of state 
power. When this statement is made we cannot merely confine our- 
selves to declaring that these organs pass all their important resolu- 
tions collectively. In addition, it is essential that the said organs 
build up a wide mass support. Both at the summit and locally the 
organs of state power can display their normal, everyday activities 
in the proper manner only when they build up an extensive network 
of activists, or create organizational forms suitable for the initiation 
of activists. During recent years for both the promotion of the col- 
lective activities of the councils (soviets) and their agencies and the 
initiation of the masses into governmental work the theoretical and 
practical problems of the committee system have been analyzed in the 
socialist States with great thoroughness. The committees, which oper- 
ate in subordination to both the supreme organs and the local coun- 
cils, have become extremely important means in the development of 
socialist democracy. 

This is the reason why works dealing with the committees are in 
greater abundance in the socialist discipline of constitutional law 
than those discussing the presidiums. It is even more striking how 
large in number are in the new socialist constitutions and the standing 
orders of the supreme representative organs of state power the pro- 
visions bringing under regulation the legal order of the committees, 
as compared to the earlier situation. The number of committees has 
grown and the sphere of their functions has been extended. 

Before proceeding to a detailed discussion of the committees a 
general description should be offered. Novikov in a short study 
speaking of the permanent committees of the Supreme Soviet of the 
USSR merely states that these are subsidiary organs’® serving the 
ends of the gradual expansion of democratization.” J. Beér considers 
the parliamentary committees informative, supervisory and prepara- 


10S. G. Novikov, Zocmoanapie Komuccuu Bepxodnozo Cosema CCCP (The 
permanent committees of the supreme soviet of the USSR), Moscow 1958, p. 7. 
" Ibid., p. 48. 
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tory organs, whose function is among others to guarantee the con- 
tinuity of the operations of Parliament.!” Since committee work has 
grown extensively mostly in the People’s Republic of Poland it is but 
proper to study the general functions of the committees on the 
ground of experience accumulated in Poland. Rozmaryn makes men- 
tion of the committees of the Seym in two respects, viz. as the prepa- 
ratory organs of legislation and as the fact-finding, supervisory organs 
of the Seym. Hence it cannot be argued that at this stage the com- 
mittees are corporate organs subordinate to the supreme represen- 
tative organ of state power, without autonomous competence, which 
in a subsidiary capacity, perform preparatory legislative, fact-finding 
and supervisory functions. This is the unanimous position taken in 
the literature. 

On the whole this definition holds for the committees of the supreme 
organs of all socialist States. The various legal Acts define their func- 
tions also in their details. These definitions will have to be analyzed 
on the ground of the effective legal regulations. 

The Constitution of the Soviet Union does not include traits of 
any importance in this respect. As a matter of fact a quarter of a 
century ago no particular stress was laid on the question. The man- 
dates committee, as the organ making motions, and the committees 
of revision are referred to in Sections 50 and 51. Similar pro- 
visions have been taken up in the constitutions of the union repub- 
lics.—As will be shown subsequently, practice has extended the scope 
of activities of the committees beyond the original limits. Already 
the two standing orders of February 25, 1947 on the legislative com- 
mittees of the two houses of the Supreme Soviet entrust the following 
functions to these committees: supervision of the bills of other com- 
mittees, drafting its own motions, checking of ministerial docu- 
ments, summoning the representatives of the government, ministries, 
chief authorities to render account, and consultation on govern- 
mental affairs with the representatives of the political, scientific and 
social organs (Clauses 3, 5, 6, 7 of the standing orders). 


Janos Beér, A népképviseleti rendszer fejlédésének iranya a szocialista 
allamban (Trends in the evolution of the system of popular representation 
in the socialist State), Magyar Tudomany 1959, No. 10, p. 517. 

3 Stefan Rozmaryn, Sejmund Volksrate un der Volksrepublik Polen, Warsaw 
1961, pp. 33 and 54. 
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Clause (1) Sec. 17 of the Hungarian Constitution contents itself 
with stating that committees may be created for the study of a specific 
question. However, Sec. 12 of the standing orders describes the com- 
mittees as consulting, advisory and supervisory organs. The permanent 
committees continually assist the Parliament in its creative (legisla- 
tive), guiding, supervisory operation. The committees draft the bills 
and prepare the debate on bills and other motions (clauses (3) and (5) 
Sec. 15). 

The provisions of the standing orders of the Polish Seym on com- 
mittees are about as detailed as taciturnly they are dealt with in Article 
21 of the Constitution. Article 29 specifies the functions of the com- 
mittees as follows: scrutiny of the bills and decrees, commenting on 
the draft decrees of the State Council, hearing the reports and infor- 
mation submitted by the government departments, chief executives 
of other authorities and institutions, analysis of the operations of 
administrative and economic organs, drafting decrees (Article 38). 

According to Sec. 52 of the Rumanian Constitution permanent 
and temporary committees are elected. The permanent committees 
draw up reports and expert’s opinions of the bills (and upon request 
of the State Council also on the drafts of law-decrees); hear the 
reports of the presidents of public administration, procurator’s 
offices and supreme court. The functions of the provisional commit- 
tees are defined by the National Assembly. In conformity with Sec. 53 
a constitutional committee has been called to life. 

The Czechoslovak Constitution describes the committees as working 
and initiating organs which follow up the realization of the economic 
and cultural targets with attention and take the initiative in such 
matters (clauses (1) and (3) Sec. 53). In conformity with the standing 
orders the committees discuss the bills and draft law-decrees, problems 
arising in the field of public administration, put forward motions, 
institute investigations at the site, initiate legislation, demand infor- 
mation from the government, its members and other authorities 
(Sections 28, 31 and 32). In addition, the committees debating on bills 
supervise enforcement after the bill has been put on the statute 
book (Sec. 42). 

The Bulgarian fundamental statute law in Sec. 28 emphasizes the 
privileges of the committees to institute supervision and investigation 
in any matter. The standing orders, mainly Section 12, make the debate 
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on bills, the supervision of the enforcement of statute laws the prin- 
cipal function of the committees——The Albanian method does not 
depart from other socialist regulation appreciably. In Albania Sec. 52 
of the Constitution entrust the committees with the institution of 
investigations and Sec. 14 of the standing orders make the revision 
of bills the function of the permanent committees. 

Sections from 203 to 209, of the Yugoslav Federal Constitution 
creates a different system of committees. In Yugoslavia committees 
are active not only at a single chamber, but in all councils. The most 
important committees are those of the Federal Council, which are 
in charge of the discussion of a variety of problems, the study of 
motions and of the tabling of motions. (The committee of elections 
and appointments of the skupshtina occupies a special position. Its 
chairman and the majority of its members are appointed by the 
Federal Council and the other councils from among the members 
of the federal representatives. A definite number of members is 
delegated by the Socialist Federation). The skupshtina and its councils 
also elect provisional committees. 

From this enumeration it is evident that most of the standing orders 
lay stress on the drafting of legislation. In the first place the standing 
orders introduced during recent years begin to deal with the super- 
visory and investigating rights of the committees, and the organization 
of discussions by them in the presence of experts. There is no doubt 
that the interest of these organs will be focused on the discussion of 
draft legislation even in the future. However, when it is intended that 
the committees should become acquainted with everyday govern- 
mental work, they will have to institute a growing number of investi- 
gations on the site, and analyze and discuss the activities of the govern- 
mental organs to yet greater depths. This is how the operations of the 
legislature can be made continuous and properly founded.“ The com- 


\“ The significance of the committees is borne out by the fact that e.g. the 
Bulgarian literature on constitutional law considers the increases of the number 
of the permanent committees and the improvement of their operations an 
essential item of the evolution of socialist democratism in legislative work 
(in addition the authors mention the greater frequency and duration of the 
sessions of the National Assembly and the direct participation of the people in 
legislation). Cf. B. Spasov, Ilo stnpoca 3a 3aKOHOMaTenHaTa dyHkuuA Ha Ha- 
pogHoTo ChOpanue (To the questian of the legislative functions of the National 
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mittees are in the position to put forward thoroughly prepared reports 
before the plenum of the representative organ of state power. This 
enlivens the work of the supreme governmental organ, and at the 
same time offers an opportunity for the engagement of a network of 
activists in governmental operations. The committees should in partic- 
ular be leading in the mobilization of the scientific forces of the coun- 
try in that they apply for the assistance of the different scientific insti- 
tutions in their investigations in connexion with drafting work and 
bills.5 The extension of the scope of activities of the committees is 
hardly conceivable otherwise. Hungarian statutory regulation has 
already referred to the new traits in the work of the Parliament com- 
mittees and since the promulgation of the standing orders a certain 
enlivening may be noticed in the activities of the committees, in the 
first place in those of the permanent committees. There was only a 
moderate response, not only in Hungarian but also in other popular 
democracies, to the provisions of the standing orders on the formation 
of provisional committees, though—as experience shows—where 
provisional committees were called to life in large numbers, like in 
Poland,?® these also contributed appreciably to the activities of the 
supreme representative organ of state power. 

In connexion with the discussion of problems associated with the 
scope of activities of the committees mention has to be made of the 
fact that committees have no independent competence and that they 
cannot assume the competence of the supreme organ of state power 
having called them to life. In none of the socialist countries can the 
supreme representative organ of state power delegate autonomous 
competencies to the committees under the present constitutional pro- 
visions.!’ Consequently the scope of functions of the committees has 
to be defined with due regard to these limitations. 

The scope of functions of the committees is defined by the sec- 
tors (departments) and it depends on the number of competences 


Assembly), in P. Staynov, L. Vasilev, A. S. Angelov and B. Spasov, I/pae- 
xu npo6semu Ha KoHcmymyyuama Ha H. P. Beazapua (Legal problems of the 
Constitution of the Bulgarian People’s Republic), Sofia 1958, pp. 196-200. 

15 Cf. the provisions of clause III/3 of the Resolution No. 1 of 1956 of the 
Hungarian National Assembly. 

16 Cf. Stefan Rozmaryn, Op. cit., p. 22 

17 Here the comments of Janos Beér may be agreed with (Op. cit., p. 517). 
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for which committees have been created by standing orders. During 
recent years committee work has spread also in this respect. Further 
differentiation has taken place in committee life. Although statutory 
regulation differs widely in the various socialist countries, nevertheless 
general traits of interest may be established from these rules. 

In the Soviet Union there are remarkable differences between the 
All-Union committees of the supreme representative organs of state 
power and those of the union republics. In the two chambers of the 
USSR Supreme Soviet a relatively small number of committees 
exists. However, in certain union republics the number of committees 
is fairly high. While the committees of the All-Union chambers are 
mostly of a functional type, in the union republic mostly departmental 
committees have been formed. In the Russian Federation there are 
trade and transport, agricultural, educational and cultural, public 
health and social committees, in the Ukranian union republic there 
are in addition commercial and supply committees, in Georgia home 
building, communal and town-planning committees. In the course of 
development departmental committees may be differentiated yet further 

Most of the committees of the National Assembly of the Hungarian 
People’s Republic are departmental. In conformity with clause (1) 
Sec. 15 of the standing orders, the following committees have been 
organized: legal, administrative and judicial, foreign affairs, national 
defence, plan and budget, agriculture, industry, commerce, cultural, 
social and public health (of these the plan and budget committee is 
of a functional character). There is an obvious tendency to organize 
the committees on the pattern of the actual principal divisions of state 
administration. In addition to these permanent committees there are 
the mandates committee (Sec. 5), and the committee of immunity 
and incompatibility (Sec. 16). It is due to the nature of the provisional 
committees that the standing orders do not enumerate them. 

Of all people’s democracies Poland has the widest-spread network 
of committees. In the Seym (Article 28) together with the mandates 
committee, the number of permanent committees is nineteen (building 
and communal development; maritime and navigation; home trade; 
foreign trade; transport and telecommunications; culture and art; 
forestry and timber industry; mandates; national defence; educational 
and scientific; economic planning, budgetary and financial; labour 
and public welfare; heavy chemical industry and mining; light and 
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small-scale industry and co-operatives; agricultural and food industri- 
al; home affairs; foreign affairs; justice; public health, physical train- 
ing). It is characteristic of the Seym committees that notwithstanding 
their overwhelmingly departmental character they have not been 
assimilated to the departments of state administration, but they have 
preserved a complex nature. Committees have been called to life in 
fair numbers for the co-ordination of mutually supplementary bran- 
ches of agriculture and industry, however, complexity appears also 
in other scopes (e.g. labour and welfare; public health and physical 
training, etc.). The experiment appears to be rather attractive, and 
it cannot be doubted that it opens vistas for a comprehensive survey 
by the supreme representative organ of state power of problems such 
as raw-material production and processing, the repercussions of 
certain regulations in other scopes, etc. 

The least differentiated are the committees of the Popular Assembly 
of Albania, of the National Assembly of Bulgaria and of the National 
Assembly of Vietnam. In the first two instances the existence of five 
committees is known (economic and financial; legislative; foreign 
affairs; educational and cultural; public health, labour and social 
insurance in Bulgaria by virtue of Sec. 9 of the standing orders;'® 
the legislative; budgetary and economic; foreign affairs; social; 
and cultural committees in Albania by virtue of Sec. 14 of the stand- 
ing orders; and—in conformity with Sec. 57 of the constitution of 
Vietnam—the legislative and plan and fiscal committees as obligatory 
committees, whereas their National Assembly can call to life other 
permanent committees at option). 

During recent years committees have been organized in larger 
numbers than before, in the first place in countries where new consti- 
tutions or standing orders have been introduced. The newly created 
committees are increasingly of the departmental type. This may be 
explained by a gradual withdrawal from the functional system. Also 
it should be remembered that inquiries and analyzes may be carried 
through in the most convenient manner in the departmental system. 
It is easier to find experts in a particular branch and even the represen- 


18 Also the number of Bulgarian committees has increased during recent 
years. In the legislative cycles I and II the National Assembly had three commit- 
| tees only (bills, budget, and foreign affairs). Cf. Boris Spasov, Op. cit., p. 197. 
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tatives will find it more convenient to study their problems within 
departmental limits. Functional committees are needed only where 
the supreme representative organ of state power has to study the 
given problem in an ail-departmental relation (e.g. the plan and the 
budget). Everywhere else the functional system is apt to introduce 
complexities (so also in the sphere of the labour question). On the 
other hand that of the Seym committees in Poland is a rather interest- 
ing and useful experiment. Here the committees in fact allow the 
survey of coherent scopes to the representatives and the Seym. 
Complex investigations may be tackled also with the provisional 
committees known in Hungary, still this method is of use only if 
the possibilities of their taking permanent forms are created. 

Owing to their importance organization and procedure of the com- 
mittees have been laid down in standing orders, i.e. legal provisions, 
in most of the socialist countries. As regards organization only a small 
number of questions deserve attention. So e.g. the demand that the 
representatives or delegates should take part in the work of the com- 
mittee (and so in the continual operations of the supreme represen- 
tative organ of state power) in as large numbers as possible has brought 
about that in the standing orders throughout a large number of mem- 
bers has been specified for the committees. In the committees of the 
chambers of the Supreme Soviet of the Soviet Union from 21 to 39 
members are active, in the Rumanian committees from [5 to 29, 
in the Hungarian committees from 15 to 21 (the committee of immu- 
nity and incompatibility has only eleven members); in the Albanian 
committees uniformly 13 members are elected. Naturally the number 
of members is influenced by the number of committees and the number 
of members of the representative organ. Still it is striking that a large 
membership has been specified by the corresponding standing orders 
for the recently organized committees. 

In each country the members of the committees are exclusively 
representatives or delegates. In the literature of constitutional law not 
even the idea has emerged to invite non-representatives as fully- 
qualified members on the committees, a question much discussed 
in respect of the committees of the local councils. There is full agree- 
ment in the literature that a network of activists should be organized 
at the supreme representative organ of state power, and that the com- 
mittees could become the best organizers and centres of this network. 
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This statement does not affect the general principle that in association 
with the functions of the supreme representative organ of state power 
the representatives have special rights and obligations. It stands to 
reason that at least at the preparatory stage problems are often 
brought before the supreme organ of state power where it is unad- 
visable to disclose all data to the public. Owing to his position and 
rights, the representative has an opportunity to become acquainted 
with these problems within the statutory limits. In our opinion this 
right should be preserved for the representatives, the delegates of the 
working people, who—as a whole—represent popular sovereignty. 
In the committees these delegates in reality continue the work they 
do in the representative organ of state power. This feature of com- 
mittee work has been clearly defined by Rozmaryn; he writes “*. . . re- 
mission of a motion to a committee does not mean like in certain 
parliaments a procedural change in the work of the plenum... 
the task is actually entrusted to the committee, a narrower Seym organ 
formed of a number of representatives ...”’.'* Hence the activities 
of the committees are the continuation, supplementation, preparation 
of work performed, or to be performed in the supreme organ of state 
power. The committee members carry on their functions as represen- 
tatives. Therefore it is essential that only representatives should be 
elected on the parliamentary committees. (Section 53 of the Rumanian 
Constitution departs from this principle by decreeing that at most 
one third of the constitutional committee may be non-representative 
experts.) 

The committees have their officers. However, these have no special 
functions beyond guiding and administrative activities. In the Hun- 
garian committees a chairman, deputy chairman, and a secretary, 
in the Polish committees a chairman and deputy chairmen, in the 
Czechoslovak committees a chairman and deputy chairman, in the 
Bulgarian committees a chairman, deputy chairman and secretary, 
in the Albanian committees a chairman and deputy chairman, in the 
German committees a chairman, deputy chairman and secretary 
transact the committee’s business. In a few countries (Bulgaria, 
Albania, Czechoslovakia, the German Democratic Republic) the 
chairmen are elected by the supreme representative organ of state 


"Stefan Rozmaryn, Op. cit., p. 33. 
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power, in other countries he is elected together with the other officers 
by the committee. The first method has evidently as its objective to 
emphasize the responsibility of the chairman to the plenum of the 
organ of state power. (Since the chairman is anyhow responsible for 
the acts of the committee, this special emphasis on his responsibility 
is meaningless.) 

An important section of the statutory regulation is the one dealing 
with the principles and methods of operation. Naturally, the statutes 
touch only on matters of major importance, while details are in general 
ignored. It should be mentioned that these regulations do not confine 
themselves only to the methods, they also include the rights of the 
committees. So e.g. the section of the Hungarian standing orders (50) 
throwing light on the relations between committees and the Council 
of Ministers, at the same time defines the right of the committee to 
request information from the relevant members of the government. 

The Hungarian standing orders mention as the most important 
and foremost principle the one authorizing the committees to organ- 
ize sub-committees and to invite experts to participate in their work. 
However, the sub-committees may be formed exclusively of the mem- 
bers of the committees, i.e. representatives (clauses (2) and (3) Sec. 49). 
Article 35 of the Polish standing orders departs from this provision 
insofar as for the sub-committees of the Seym they distinguish 
between permanent and provisional sub-committees. Among these 
the provisional sub-committees may have members who, though 
representatives, are not members of the permanent committee. As said 
above non-representatives may be invited only in the network of 
activists. Even there both the Hungarian and the Polish standing 
orders merely offer an opportunity to invite experts to the committee 
sittings (the Polish regulation even permits that the chairman of the 
committee avails himself ‘in another way’ of the co-operation of 
experts). At the same time in several standing orders there are refer- 
ences to the close ties the committees have to build up with social 
organizations and the workers (e.g. Sec. 29 of the Czechoslovak 
standing orders, and clause 2 Article 34 of the Polish standing orders). 

In a number of standing orders (e.g. in Sec. 34 of the Czechoslovak 
and clause (4) Sec. 49 of the Hungarian standing orders) the statement 
is of importance that the committees are active even during a recess 
of the legislative. This statement could have been formulated in a more 
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positive form, as in fact its meaning is that the committees and sub- 
committees, with their preparatory, supervisory and analytical work, 
should fill the period when the plenum of the organ of state power 
is not in session. As a matter of fact in the socialist governmental 
machinery it is not the permanent operation of a ‘voting machine’ 
that is needed, but that the state organs, in particular the represen- 
tative organs of state power, through a network of activists assisted 
by the population and its mass organizations, study the matters 
brought before them as thoroughly as possible, explore the relevant 
opinion of the workers, and then follow up how the statutory provi- 
sions once approved and put into operation are enforced by the poli- 
tical organs and the citizens, and finally how these provisions have 
stood the test in the field. To all this any increase in the number of 
sittings or sessions of the supreme representative organ of state 
power will of course not suffice. It is only the committees, sub-com- 
mittees, activists that are capable of tackling these functions through 
their constant activities. For this reason new working methods have 
to be introduced, in particular in a way that the committees meet 
regularly, convene meetings with agenda laid down in an operating 
schedule, institute inquiries and study problems significant from the 
point of view of political and social life. Recent standing orders 
develop the operations of the committees in this direction. 

It is a policy-making problem, yet attached to the question of work- 
ing methods and associated with the mass relations of committee 
activities that most of the standing orders do not want to exclude 
from the work of the committees the delegates who are not members 
of the committee in question. So clause (3) Sec. 50 of the Hungarian 
standing orders declares that when bills and motions are discussed 
in the committee each representative is free to bring forward propo- 
sals. In this case the said representative may attend the committee 
meeting in an advisory capacity. A similar rule has been taken up 
in Sec. 28 of the Czechoslovak standing orders, which in general 
grant a right to non-member representatives to attend the committe 
meeting in an advisory capacity.—Clause 4, Article 34 of the Polish 
standing orders formulates this right in a somewhat negative form. 
Here the permit of the chairman of the committee is needed for | 
attending committee meetings in a non-voting capacity. All three 
methods justify the conclusion that it is not intended to emphasize ‘ 
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the closed character of the committees too rigidly towards the other 
representatives and towards the organ of state power itself. The proper 
course is to lend the committee activities as great a publicity within 
the supreme representative organ as possible, and to make the results 
and experiences known within a wide sphere. Incidentally this is 
served by the reinforcement of the sub-committees with further 
representatives as decreed by clause | Article 35 of the Polish standing 
orders. 

On the other hand it is a characteristic feature of the standing 
orders that the method of passing resolutions in the committees has 
been brought under regulation with precision in almost all countries. 
It cannot be argued that this form of passing resolutions in each case 
operates towards strengthening the sense of responsibility in each 
member of a given corporate body. This is necessary, for although 
a committee resolution is binding on no person other than the com- 
mittee members, the resolution will nevertheless carry weight and be 
pregnant of consequences in the plenary session. Therefore the Hun- 
garian standing orders declare that for a quorum the presence of at 
least one half of the members is needed (clause (5) Sec. 49). In the 
same way the quorum has been fixed by the Polish standing orders 
(clause (1), Article 36), the Czechoslovak (Sec. 35). Simple majority 
has been specified for a resolution by clause (1) Article 36 of the 
Polish standing orders, and Sec. 35 of the Czechoslovak standing 
orders. 

A number of other problems in connexion with the working methods 
emerges in the standing orders. However, no questions of major 
importance are involved here. Most of them give an answer to special 
questions turning up in the one country or the other. No conclusions 
of moment may be drawn from the study of these problems. 

Finally we shall have to deal with an organ which is unknown to 
Hungarian constitutional law, and which cannot even be enumerated 
among the committees of the supreme representative organ of state 
power. In a few socialist countries the institution has been revived 
on traditional grounds, or newly created. In its activities this insti- 
tution resembles committees. It is the seniors’ council. In the Soviet 
Union both chambers of the Supreme Soviet elect a seniors’ council 
for the duration of the session..To this council the groups of represen- 
tatives of the union republics, the frontier zones and regions delegate 
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members. The seniors’ council is a subsidiary organ which cannot 
take over the rights of the chamber. It is authorized to table bills or 
to propose personal motions for debate.® As oldest tradition this 
body has survived in the Polish Seym. Here the seniors’ council is 
formed of the president of the Seym and his deputies, further the 
presidents of the clubs of members and their deputies. The council 
may invite other members to its sittings. The sittings of the seniors’ 
council is convened and presided over by the president of the Seym. 
Here the seniors’ council is an advisory organ, assists the work of 
the Seym, and promotes the co-operation of the clubs and circles 
of the representatives. It considers motions on the date and agenda 
of the sittings, the election of the officers of the Seym, the ways of 
debating on certain items of the agenda and on other matters sub- 
mitted by the presidium (Articles 23 and 24 of the standing orders). 
Incidentally the presidium of the Czechoslovak National Assembly is 
formed also on the pattern of the seniors’ council, as among its 
thirty members in addition to the president of the National Assembly 
and his deputies, the chairmen of the permanent committees are 
also included. However, its functions differ from those of the seniors’ 
council (Sec. 20 of the standing orders). 

The fact remains that the system of committees at the side of the 
supreme representative organs of state power is of extreme moment 
and is still in the rudiments of growth. The evolution of socialist 
democratism insists in this sphere on an increase in the activities of 
the representatives in order that they might become active partici- 
pants in legislation and supervision. Committee work lends itself 
most readily for the achievement of this object. 


4. GROUPS AND CLUBS OF MEMBERS 


As has been made clear earlier the general trend in the development 
of the representative organs of the socialist state power operates 
towards a many-sided exploitation of mass relations. In all socialist 


*0'Ya. N. Umanski, Cogemcxoe zocydapcmsennoe npaso (Soviet constitution- 
al law), Moscow 1959, p. 274. 
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countries the problem of the engagement, of the co-operation of de- 
legates emerges most frequently in this connexion. As a matter of 
fact this would be a way of turning the representative institution into 
a working corporate body, which builds up ties to the population in 
a number of directions and by many ways. Since the needs and will 
of the local population is expressed with greatest clarity by the local 
representative organ of state power elected and continually influenced 
by it, a few years ago the problem of some sort of a contact emerged 
between the supreme representative organ of state power and its 
members on the one part and the local representative organs on the 
other. Meanwhile it was and has remained a constant problem how 
an organized co-operation could be called to life and maintained 
between the representatives and the mass and other organizations 
operating in the mechanism of the dictatorship of the proletariat as 
transmission agencies. 

One of the organizational forms actually making headway in a 
growing number of socialist countries is the institution of groups of 
members, clubs and circles. Such organizations operate in Hungary, 
the Soviet Union, the German Democratic Republic, the Czechoslo- 
vak Socialist Republic, in the People’s Republic of Poland, etc. 
In general two principal types have developed. The birth of the two 
types is closely associated with the circumstances whether or not 
there is a multi-party system in the given country. Where there are 
several parties, the groups are organized on a party basis. Where there 
are no parties the members are grouped by the distribution of the 
constituencies. 

In Hungary groups of representatives have been formed by virtue 
of Clause I'V/4 of the Resolution No. 1 of 1956 of the National Assem- 
bly. (The resolution is a generalization of the earlier practice of certain 
counties.) Accordingly the functions of the groups of members organ- 
ized by counties (later county and metropolitan groups) are the 
expansion of activities of the representatives in their constituencies, 
the collection of local experiences, the co-ordination of operations 
in the constituencies, the intensification of co-operation with the 
population and the maintenance of continual connexions to the chair- 
man of the National Assembly. A subsequent resolution of the Council 
of Ministers (1087/1956/IX. 4) instructed the president of the 
Central Statistical Office to assist the groups in their activities and to 
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place at their disposal the statistics needed for their work continually 
and regularly (II/1). The resolution also decreed that the official 
gazettes of the ministries and of the agencies of national competence 
should be forwarded to the groups (II/4). 

Hence the groups of representatives are active in each constituency: 
in the capital and in the counties. Each representative is member of 
the group organized in the county where he was elected. The group 
elects officers, a chairman, his deputy and a secretary, in Budapest 
a chairman, secretary and five executive members. 

The groups of representatives operate on a definite schedule and 
meet at intervals of six to eight weeks. The place of the meetings is 
the county seat, or another community of the county, an industrial 
plant, agricultural co-operative, institution, etc. in the county. In the 
meetings the members make preparations for the next session, and 
study the problems of the county in relation to the agenda of the 
next session. (The chairman of the National Assembly at intervals 
invites the chairmen of the groups to a conference and informs them 
of the agenda of the next parliamentary session.) 

Another function of the groups is to establish relations to the local 
councils. Most of the groups establish closer contact to the councils 
operating in the territory of the county, in the first place to the county 
council and its agencies. The groups take interest in the particular 
fields of council work and extend their assistance when necessary. 
They discuss the operations of the various organs of the council. 

Similarly as the Hungarian method, Sections 49 and 50 of the Czech- 
oslovak standing orders have created district circles of the represen- 
tatives of the National Assembly and the council of representatives 
embracing these circles. 

Accordingly, the district circles include the representatives elected 
in each district, or in Prague those elected in the metropolitan 
area. The circles discuss the activities of the supreme organ of 
state power and of its agencies, and the activities of the represen- 
tatives in their constituencies. Decisions made on these matters are 
forwarded to the National Assembly. The council of representatives 
is an auxiliary organ of the presidium of the National Assembly and 
operates only during the parliamentary session. The council of repre- 
sentatives is formed of the president of the National Assembly, definite 
members of the presidium and the delegates of the district circles. 
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The district circles elect a chairman from their midst. The chairman of 
the council’ of the representatives is the president of the National 
Assembly. It follows from the standing orders that Czechoslovak 
constitutional Jaw considers both the district circles and the council 
of representatives organs of the National Assembly. 

As regards the Soviet Union the members of both chambers organ- 
ize groups in a similar manner, mostly by union or autonomous 
republics. It often occurs that at making a motion, or in a debate 
a member speaks on behalf of groups of members elected in one or 
more union republic. So members may speak for the groups of repre- 
sentatives of the Russian Federation and the union republic of Lithu- 
ania, the autonomous republics of Daghestan, Bashkiria and the 
Tartars, the union republics of the Ukraine and Moldavia, the union 
republics of Kirghizia, Kazakhstan and Byelorussia. 

The standing orders of the People’s Chamber of the German Demo- 
cratic Republic and of the Polish Seym recognize other groupings. 
Here in accordance with the multi-party system the representatives 
are organized by political parties. The formation of political groups, 
the list of their members, the names of the chairman, deputy chairman 
and secretary have to be reported in writing to the presidium of the 
People’s Chamber. Representatives who are not members of a poli- 
tical group or party may join a group or party as guests. Article 12 
of the Polish standing orders in a rather taciturn way authorizes the 
representatives to organize clubs by their party allegiances. Article 13 
declares that for an organization on other principles the agreement 
of the presidium of the Seym is required, which before taking a deci- 
sion consults the seniors’ council, Actually three clubs of represen- 
tatives operate in the Seym, viz. that of the United Polish Labour 
Party, that of the United Peasant Party and as third the club of the 
Democratic Party. In addition, there is a club of non-party Catholic 
members, named Znak (sign). Rozmaryn mentions that before 1957 
there were only territorial groupings of representatives in the People’s 
Republic of Poland. With the revival of the multi-party system the 
need arose for placing groupings of representatives on a party basis. 
This purpose is served by the clubs and the circles of representatives. 
With the approval of the presidium of the Seym groups organized on 
the territorial principle are active even now. These groups embrace 
the members of the same voivodship (province), or of large urban 
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districts, irrespective of the party allegiance of the member. This 
organizational form is not compulsory.” e 

The earlier legal regulation and practice of the groups suggest 
that these organs are still at the first phase of their growth, and that 
there are ample potentialities for the expansion of their scope of 
functions and of their activities, even within the framework of the 
present regulation. In particular the form of groups, which has come 
into being in Hungary, and which lays stress on the territorial organi- 
zation is predestined for the effacement of the dividing line still 
existing between the local organs and the supreme representative 
organ of state power. This form of organization lends itself readily 
for an exchange of experiences, for a systematic mutual study of the 
working methods, and what is perhaps of greatest importance, the 
real participation of the executive power, supervision, and of the 
representatives or delegates, and council members in the enforcement 
of the statute laws and other legal rules. It is exactly the territorial 
organization which prompts the representatives to stabilize their 
relations to the councils operating in their territory (i.e. not exclusively 
to the county council), to the enterprises, agricultural co-operatives 
and state farms, without taking charge of the functions of councils 
of any stage or their organs, to which they are not entitled anyhow. 

However, the development of the committees and the territorial 
groups of representatives progress parallel with each other. The 
sectoral and territorial organization can be applied with the best 
result on the line of guidance and supervision. This result of organiza- 
tion should not be limited to the organs of public administration, 
but should be extended to all spheres where guidance and supervisions 
further the collection of experiences and their transmission take place. 
We may even say that in this way an opportunity will afford itself for 
a study of the experiences of the specialized agencies and the masses 
on both the horizontal and vertical plane. The dangers of over- 
organization are well known. Notwithstanding, the statement may 
be made that this duplication is useful, for in consequence of it the 
representative organ of state power can survey the problems from 
two aspects. Incidentally this is the way how the continual participa- 
tion of the representatives in governmental operations can be realized. 


21 Stefan Rozmaryn, Op. cit., pp. 17-8 and 61. 
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The dual (sectoral and territorial) work demands a dual network 
of activists. While in the committee in the first place the co-operation 
of scientific life, the prominent men of definite professions has to 
be enlisted, the groups of representatives should preferably mobilize 
the most prominent council members active in their territory. 

The agencies operating at the side of the supreme representative 
organs of state power, at least the committees and the groups of repre- 
sentatives, in the last resort raise the problem of the publicity of the 
activities of the organs of state power. The discipline of socialist 
constitutional law rejects all kinds of closed parliamentarism and 
announces a structure of the supreme organs of state power which 
helps to establish relations to the population, both through the expres- 
sion of the will of the workers in a statutory form (process of legisla- 
tion), and in the enforcement of statutes and supervision. Among 
others here manifests itself the postulate of the unity of the organs 
of state power, viz. the same relations although in a different form 
are expected from the local organs of state sovereignty as from the 
supreme organs. 


5. PRESIDENTS (CHAIRMEN), PRESIDIUMS AND OFFICERS OF 
THE LOCAL REPRESENTATIVE ORGANS OF STATE POWER 


Locally the representative organs have the same ramifications as on 
the highest level. The only difference worth mentioning is that these 
organs appear in a more simplified form. Let us draw a comparison 
between the organization of the supreme and local powers: the council 
meeting, i.e. the plenum of the council corresponds to the plenum 
of the supreme representative organ of state power. Several traits of 
the substitutive presidium and the government coalesce in the exe- 
cutive committee on the level of the local organs. The opposite number 
of the president of the presidium of the supreme organ is the chairman 
of the council meeting, with a simplified and reduced sphere of func- 
tions. At both the supreme and the local representative organs of 
state power there are permanent and provisional committees. At the 
local organs the activities of the territorial groups of the representa- 
tives are restricted to the territorial functions of the delegates, or coun- 
cil members. In special instances, in Hungarian constitutional law 
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territorial committees, appear also at the councils in a branch-office 
form. This is a contingent and not general form. (In recent years 
territorial groups of the county, metropolitan, district, municipal and 
municipal district council members have been organized.) Apart from 
a few differences the supreme and local organizations appear in a 
similar form. Even these slight differences are not those of principle. 
This has to be pointed out because the postulate that in the structure 
of all types of organizations (supreme and local) the experiences of 
the governmental mechanism as a whole have to be utilized, relies 
on this statement. The methods which have stood the test at the local 
organs ought to be introduced, if possible, also at the supreme repre- 
sentative organs of state power, and vice versa. The overdone differ- 
entiation between the two organs, frequently encountered in certain 
products of popularizing legal literature, has acted as a drawback to 
the evolution of democratism at these organs. In particular as for 
the auxiliary organs operating at the side of the supreme and local 
organs of state power the common traits and requirements should 
be emphasized. Organs of this type are at the councils, the officers 
of the plenum, further the permanent and provisional committees. 

The most prominent officer of the local representative organ is 
the chairman of the meeting. This office has been created in two forms 
in the socialist countries. In the one case the office is wholly indepen- 
dent of the general organ of public administration, in the other the 
chairman is an officer of the administrative organ, at the same time 
its chairman. (The two forms appear as a dual solution in the office 
of the president of the supreme representative organ of state power.) 
An example for the first form is Article 27 of the Statute of 1968 of 
the Russian Federation on rural soviets, according to which the soviet 
elects a president and a secretary for conducting the session. It is 
characteristic of the regulation that the resolutions of the soviet 
are signed by the chairman and secretary of the executive committee, 
however, the minutes of the session are signed by the president and 
secretary of the session (Article 31 of the Statute). 

Unlike the provisions of the First Council Act of 1950 the Second 
Hungarian Council Act has segregated the functions of the chairman 
of the council meeting, elected in each case for the nonce, from 
those of the chairman of the executive committee at all stages (cf. 
clause (1) Sec. 14 Act X of 1954). Government Resolution No. 
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2007/1 1967 (I. 31) by special authority has discontinued this institution 
and declared that “‘the sittings of the council are in general conducted 
by the chairman of the executive committee of the council” (clause 3). 
By this the government has returned to the earlier system of merging 
the functions. The Hungarian standing orders, the Resolution No. 16 
of 1954 of the Presidential Council of the People’s Republic on the 
order of the council sittings (on the metropolitan, county, municipal, 
district, urban district, metropolitan and municipal district level) 
and in accordance with Sections 24 and 23 of Resolution No. 17 of 
1954 of the Presidential Council of the People’s Republic two council 
members are appointed for attesting the minutes of the council sitting. 
The chairman of the council sitting conducts the sitting, ensures 
order in it. On the motion of the chairman of the council the council 
sitting may exclude recalcitrant council members from the sitting. 
If the peace-breaker is not a council member, the chairman may 
proceed in this sense (Sections 24 and 23, respectively). The chairman 
of the council meeting has functions at the opening of the debate, 
the ascertainment of a quorum before putting the motions to a vote, 
at the suspension or closure of the meeting, at collecting the votes, 
and the announcement of the resolutions. In conformity with clause (3) 
Sec. 14 of the Second Council Act (1954) in case of an equality of 
votes the vote of the chairman of the meeting decides. The functions 
of the attestors of the minutes is very much the same as those of the 
clerk of the National Assembly: with their signatures they attest the 
minutes of the meeting and take part in counting the votes. The stand- 
ing orders recognize the institution of a presidium of the council 
meeting. However, this is not an operative organ, but some sort of 
an honorary body formed of council members having an outstanding 
record (Sections 25 and 24). 

In conformity with section 104 of the Constitution of the Serbian 
Republic the communal skupshtina elects its president from among 
its own members, who takes care of the organization of the operations 
of the organ and its councils, and their co-ordination, and supervises 
the work of the communal administrative organs. 

According to Section 24 of the Rumanian Law of 1968 on the 
people’s councils the executive committee presides over the session 
of the people’s councils and the chairman of the executive committee 
signs the minutes of the session. 
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According to Sec. 12 of the German Law of 1957 a board has to 
be elected for conducting the meetings. This board consists of three 
representatives one of whom takes the chair. 

The Polish Statute of 1958 on the people’s councils has maintained 
the duality of the earlier Soviet method. In accordance with clause (2), 
Article 32, the people’s council elects the president and secretary of 
the meeting, possibly for several sessions. In sessions of the rural 
people’s councils the chairman of the rural people’s council is in the 
chair. According to clause (3), Article 50 of the Statute, this is dignity 
of the chairman of the administrative organ of general competence 
(corresponding to the chairman of the Hungarian executive commit- 
tee). If there is no quorum in the council meeting, the chairman 
appoints the date of the next meeting, he may decree an in camera 
sitting, may give leave to non-members to speak (clause (4), Article 32; 
clause (2), Article 33; and clause (1), Article 34). 

Clause II/3 of the Bulgarian Instructions of 1951 on the preparation 
and the conduct of the sessions of the people’s councils introduces a 
form very much the same as the Polish. Here too with the exception 
of the rural people’s councils, the councils elect a president and a secre- 
tary (but not a presidium). The president of the meetings of the rural 
people’s council is the chairman of the people’s council (in the same 
way as in Poland); no secretary is elected. The rights and duties of 
the president and the secretary, if any, are laid down in the domestic 
statutes approved by each people’s council. The president and the 
secretary—except in rural councils—sign the minutes of the council 
meeting. 

In accordance with clause II/16 of the German standing orders of 
June 28, 1961 a presidium of five members has to be elected in the 
meetings of the representative organs, whose permanent member is 
the president of the council, or in urban districts, the chief burgo- 
master. Excepted are the meetings of the representative organs of 
towns and communities subjected to the region. Here a presidium 
of three members is elected with the burgomaster as permanent 
member. 

The second form has been carried into effect most consistently 
by the Czechoslovak statutory regulation. In like manner as in the 
case of the presidium of the National Assembly the substitutive organ 
corresponding to the Hungarian Presidential Council and the institu- 
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tion conducting the sittings of the National Assembly coincided, 
Sec. 45 of the Act of 1967 on national committees has entrusted the 
president of the administrative organ of general competence—i.e. the 
president of the national committee—with conducting the meetings 
of the national committee. The president signs the decrees and 
other resolutions of the national committee jointly with the secretary. 

Both forms, together with a third of a transitory character, are 
associated with the ideas of the division and organization of the govern- 
mental mechanism. During recent years also in the statutory regula- 
tions a diversity of ideas has turned up in the distribution and defi- 
nition of the functions of the organs of the state power and public 
administration. This on the other hand has led to the merging of 
certain earlier organs with others, or creation of new types of organs. 
All this is reflected in the variegated forms discussed earlier. 


6. PERMANENT AND PROVISIONAL COMMITTEES IN THE LOCAL 
REPRESENTATIVE ORGANS OF STATE POWER 


Among the own organs operating at the side of the local represen- 
tative organs of state power the permanent and provisional committees 
have acquired increasing importance and are likely to become even 
more important in the future. In the past decade a number of mono- 
graphs”? and shorter papers dealt with the jurisdiction, organization 
and operating methods of the committees. Several polemical treatises 
have been published in Hungarian, yet mainly in Russian, which have 
suggested smaller or greater changes in this sphere. A discussion of 
the problems of detail of the committees of the councils is a subject 
outside the scope of this work. It is preferred to mark out the trend 
in evolution. Earlier summarizing statements on the committees of 
the Hungarian councils will simply be quoted, whereas subsequently 


22.A.V. Luzhin, [ocmoannere Komuccuu MecmHvix cosemos deuymamos 
mpydsuyuxca (The permanent committees of the soviets of the workers’ de- 
puties), Budapest 1952; Yu. V. Todorski, Wocmoanneie KomMuccuu mMecmHbix 
Cosemos deuymamos mpydawyuxca (The permanent committees of the local 
soviets of the deputies of the workers), Moscow 1955; Lucie Haupt, Die 
standigen Kommissionen der Ortlichen Organe der Staatsgewalt, Berlin 1956; 
Otto Bihari, A tandcsok bizottsdgai (The committees of the councils), Buda- 
pest 1958. 
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ap attempt will be made to sum up the current trends and joint issue 
with wrong opinions. 

According to a definition (published by this author in 1958) “the 
committees of the Hungarian councils are the subsidiary organs of the 
local organs of the state power, i.e. the councils, operating in a col- 
legiate form, which assist the council in an advisory, consultative 
and supervisory capacity and one of the principal goals of which is 
the extensive enlistment of the working people in governmental 
work’’.2 This was completed with the statement that the committees 
perform their activities mostly and generally by a sectoral division.”4 

The controversy centres in general round two sets of problems, 
viz. (a) whether or not the membership of the committees should be 
extended beyond the membership of the council, and (b) whether or 
not the rights of the committees should be extended beyond their 
actual scopes by the addition of an autonomous competence or official 
jurisdiction. As far as the committees are concerned these problems 
are the most important ones, and therefore they will have to be tackled 
without hesitation. 

Of the statutory provisions enacted recently, the regulation of 1968 
of the Russian Federation concerning the rural soviets and the Ruma- 
nian statute of 1968 on the people’s councils have taken a definite 
position for the election of the committee members exclusively from 
among the council members. On the other hand clause (3) Article 38 
of the Polish Statute on people’s councils has not disposed of the 
participation of delegates. (“Persons not pertaining to the council 
may also be elected on the committee in a number not exceeding one 
half of the total number of members. The chairmen of the committees 
are elected by the people’s council from among the council members.”’) 
Nor has clause (1) Sec. 55 of the Czechoslovak Statute of 1967 on 
the national committees. (“The national committee elects the members 
of the specialized committees from among the representatives and, 
in the first place from among such further citizens, who have been 
proposed by the social organizations. The majority of the members 
of the specialized committees shall be representatives.””) Clause (2) 
of the same section decrees that the chairman of the specialized com- 


23 Otto Bihari, Op. cit., p. 64. 
"4 Ibid., pp. 66-8. 
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mittee should be a representative of the national committee.—In the 
German Democratic Republic the Statute of 1957 on the local organs 
of state power introduces two methods. According to clause (b) Sec. 7 
the chairmen and members of the permanent and provisional com- 
mittees are elected from among the representatives by the local organ 
of popular representation, except the small communities, where also 
other citizens may be elected on the committees. According to 
clause (1) Sec. 3 of the first appendix to the Directives of 1957 ‘“‘on the 
operating order of the permanent committees of the local organs of 
popular representation’: where the representation has not more than 
twenty-five members also non-representatives may be elected on the 
permanent committee, however, only one representative may be elected 
chairman.—The standing orders issued by virtue of the Decision of 
June 28, 1961 of the Council of State of the German Democratic 
Republic decree partly that the local representative organ elects the 
permanent and provisional committees from among its members and 
substitute members, partly that on the motion of the permanent 
committee the representative organ may invite as fully qualified mem- 
bers non-delegates, up to one third of the membership (clauses I/7,c 
and IV/7 of the standing orders of regions, towns of district right 
and districts, further clause I/7c of the standing orders of towns 
and communities subordinate to the district, and also clause IV/10 of 
the latter, however, here with the difference that the number of non- 
delegate committee members may amount to one half of the total 
membership). The executives of the specialized agencies may be elected 
or invited on the permanent committee corresponding to their sphere 
of activities (clause 1V/3f of the standing orders—except those of the 
towns and communities subordinate to the district, where this pro- 
vision has not been taken up). 

As will be seen Czechoslovak legislation has changed earlier prac- 
tice not only insofar as it has thrown open the gates to non-represen- 
tatives, but also by that it has abolished the earlier cases of ‘exclusion’ 
in respect of the members of the organs of public administration of 
general competence and the executives of the specialized agencies, 
and has invited these expressly to a participation in the management 
of the affairs of the committees.—The same ideas manifest themselves 
in the standing orders in the German Democratic Republic. At the 
same time, setting out from the idea that the local council (the organ 
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corresponding to the Hungarian executive committee) is developing 
“to the political and organizational centre of popular representa- 
tion”,”> which necessarily guides and co-ordinates the operations of 
the particular committees,”* certain authors suggest the election to the 
chairmanship of the permanent committee of the deputy chairman 
or the member responsible for the specialized sector.?’ 

It seems that the two sets of problems, viz. the committee member- 
ship of non-council members and the election of the deputy chairmen 
or members of the executive committee to presidents of the committee 
may be traced back to a common root. And this is to a certain degree 
the undervaluation of the independence of the council as the repre- 
sentative organ of state power and of the rights of the delegates. 
If in a certain respect the conduct of the affairs of the committee 
developed in a way as if any industrious member of the council were 
unable to perform these functions and that it would be best if a pre- 
ferably exempted member of the executive committee advanced this 
work, with his authority, then on the other side the impression may 
be supreme as if each citizen equally enjoyed the rights and were 
carrier of the obligations which the working people conferred on its 
delegate. Therefore the role of the rights and obligations of the dele- 
gates must not be undervalued. 

As regards the automatic election of the members and deputy chair- 
men of the executive members to the president of the committee, 
the German author quoted above sets out from an altogether different 
basic principle. He writes as follows: ‘‘The transfer of responsibility 
in the vertical sense from the superior organs of state power to the 
inferior organs insists on the transfer of the responsibility also in the 
horizontal sense from the popular representation to the permanent 
committees or the council.’ This thesis is not properly founded. 
What the course of evolution exactly demands is that responsibility 
should not be shifted to organs of a narrower scope and staffed with 


23 Cf. Harald Riedel, Die Verstarkung der Rolle der standigen Kommissio- 
nen der Ortlichen Volksvertretungea, Staat und Recht 1961, No. 7, p. 1303. 

26 Wolfgang Weichelt, Ein weiterer Schritt in der Entwicklung des demo- 
kratischen Zentralismus, Staat und Recht 1961, No. 6, p. 1103. 

27 Harald Riedel, Op. cit., p. 1304. (It should be noted that this idea has 
not been taken up in the German standing orders.) 

°8 Ibid., p. 1297. 
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a small number of members. Experience accumulated in the people’s 
democracies has confirmed that no particular preponderance of the 
representative organs could be noticed. It has been rather the ex- 
tremely strong position of the organs of public administration, among 
them the executive committees and their exempted executive that 
occasionally hampers true collective work in the plenums of the local 
representative organs of state power. A fair number of legal provi- 
sions of the people’s democracies has made the elimination of this 
risk its goal (so Act X of 1954 in Hungary, Statute No. 16 of 1958 
of the People’s Republic of Poland, etc.). A trend to the contrary 
would amount to jettisoning the most valuable experiences, and 
would at the same time run counter to the general regularity of the 
actual phase of socialist state-building. 

All this does not mean some sort of a position against public 
administration. The undervaluation of the actual function of the 
executive committee or the specialized agencies would amount to the 
disorganization of governmental! work. Even a reshuffling of compe- 
tences has to be carried through in a considered manner and by stages. 
This is not contradicting the general task that guarantees have to be 
taken up in the statutory provisions for the safeguard of the compe- 
tences and rights of the elected representative organs of state power. 
No theoretical consideration may serve as the occasion for allowing 
the tasks of an elected corporate organ to slip over into the hands of 
a single person, who is anyhow in possession of by no means limited 
rights. It is not a member of the executive committee who should 
reconcile the work of the permanent and provisional committees, 
moreover that of the council or the specialized agencies. In fact 
it is the right and duty of the council to elaborate general and, in cases 
of importance, detailed rules of conduct for the executive committee, 
the committees and the specialized agencies. If the representative 
organs of state power are concerned with such and similar tasks, 
then their activities will be rich in content. Naturally this will necessi- 
tate the increase of the number of their sessions and sittings. 

Another, and for the future development of the committees even 
more urgent, problem is that of the competence of the committees. 
In this respect there were controversies for a few years. In the discip- 
line of constitutional law in both the Soviet Union and the people’s 
democracies a growing number of authors insist on the endowment 
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of the committees, in particular of the permanent committees, with 
actual competences in public administration. In this case, while main- 
taining their earlier advisory, consulting and supervisory rights, the 
committees would take charge of part of the authority and compe- 
tence of the local organs of public administration. This would not 
mean any extension of the competence of the organs of the council 
(this is a problem wholly independent of this solution), but merely 
a redistribution of the existing competences. It is beyond doubt that 
in the first place the competences of the specialized agencies would 
be shifted to the committees, i.e. the unipersonal competence of the 
executives of the specialized agencies and the collective decision of 
the committee would be divided in a reasonable way. In matters 
whose Satisfactory solution has been entrusted so far to the personal 
responsibility of the chief executive of the specialized agency, this 
method would be discontinued, and superseded by the collective 
responsibility of the committee. In these instances the specialized 
agency would have to answer merely for the way how a resolution 
has been enforced. However, later on most of the enforcement could 
be taken over by the committee with its activists. Undoubtedly the 
reshuffling of competences would necessarily entail a metamorphosis 
of the paid, exempted machinery of state administration and also 
a reduction of its staff. 

Further shifts would also take place in connexion with the re-assign- 
ment of competences. Since the permanent committee would not 
merely be a subsidiary organ of the representative organ of state 
power, but a genuine organ of public administration with the right 
to perform administrative acts, also the method of supervision of 
the activities of these organs would have to be defined, which could 
take place only in the horizontal sense, but never in the vertical sense. 
Also the plenary sessions of the councils will have to be convened 
at greater frequency, and often the discussion of the administrative 
activities of each committee will have to be put on the agenda. It 
cannot be argued that in this case a definite right of supervision and 
instruction will have to be conferred on the executive committee 
that proceeds in administrative matters. 

However, so far little has materialized of this notion of the perma- 
nent committees in the statutory provisions. In reality the notion turns 
up in this form only in the statutory regulation of the Czechoslovak 
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Socialist Republic. Clause (3) Sec. 95 of the Constitution reads as 
follows: “The specialized committees are the initiating, supervisory 
and executive agencies of the national committee in certain branches 
or phases of their activities. To this end the necessary competence 
has been vested in them... The specialized committees are respon- 
sible to the national committee and to the council.”®® Statute Law 
No. 65 of 1960 on the national committee brings under regulation 
this matter in its details: ““The specialized committees are the initiat- 
ing, executive and supervisory agencies of the national committee, 
which have a deciding competence vested in them for the management 
of the scope for which they have been created” (Sec. 31). “‘Within 
their competence the specialized committees may pass resolutions 
and take measures, further give binding instructions to the chiefs of 
the competent department of the national committee and to the exe- 
cutives of enterprises and institutions directed by the national com- 
mittee” (Clause (2) Sec. 33); (Sec. 54 of Statute Law No. 69 of 1967 
has emphasized their initiating, supervisory and executive functions). 
Jiginsky has sized up the earlier provision as the growing dependence 
of the mechanism on the elected organs and the wholesale subordi- 
nation of their operations to these organs.*° Bertelmann points out 
that in communities of more than about ten thousand inhabitants, 
where the organization of public administration has no departments, 
the executive character of the specialized committees is of greater 
significance than elsewhere; on the other hand at the national com- 
mittees the departments are important subsidiary organs in the course 
of the exercise of the functions of public administration. They extend 
their assistance even to the committees. There is no relation of sub- 
ordination or superordination between the specialized committees 
operating on a higher or a lower level.?! (On the Yugoslav pattern 
the councils of the communal skupshtinas are expressly ‘political 
executive organs’—in conformity with Section 106 of the Serbian 


*8 Italics by the author. 

30 Zdenék Ji¢insky, Les Comités Nationaux et la nouvelle constitution de 
1a République Socialiste Tchécoslovaque, Bulletin de droit tchécoslovaque 
1960, Nos 1-2, p. 95. 

31 Karel Bertelmann, Eine neue Etappe in der Entwicklung der Nationalaus- 
schtssse der Tschechoslowakischen Sozialistischen Republik, Staat und Recht 
1961, No. 2, p. 250. 
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Constitution. These councils are formed partly only of Skupshtina 
representatives. They perform public-administrative functions only 
when this is expressly decreed by statute or a resolution of the com- 
munal Skupshtina.) 

In the German Democratic Republic the writers follow about the 
same course. The position taken by Riedel defines the process rather 
pithily and says that it is ‘‘...the metamorphosis of the permanent 
committees from the subsidiary organs of the agencies of popular 
representation to leading organs, i.e. organs which—on the ground 
of resolutions of the organ of popular representation, the council 
and the higher organs of state power—lead certain spheres of social 
life.”’*? (Incidentally in the literature of constitutional law in the Ger- 
man Democratic Republic there is ample reference in connexion with 
this subject-matter to examples of Czechoslovak legislation.) 

As the initial step the competence of the specialized agencies should 
be examined here on the ground of the normative acts which they 
actually issue and which interest and affect the widest strata of the 
population. In the first place these competences ought to be trans- 
ferred to the permanent committees. This settlement would entail 
a significant change in the pattern of management and guidance by 
the council. Simultaneously with the growth of the intensity in the 
committee work of the council, provisions will have to be made for 
the consolidation and extension of the network of activists. 

The problem of the method of organizing committees has to be 
reviewed, too. Earlier the advantages of the depertmental system of 
committees have been made clear.** To this we may add that the 
transfer of some of the competences of public administration to the 
permanent committees thrusts the postulate of a reinforcement of 
the sectoral character of the committees, with special regard to the 
actual divisions of the specialized agencies, even more into promi- 
nence. This does not want to say that this is the only form of the defini- 
tion of committee functions. Reference has been made to the mandates 
committee existing in practically all socialist countries, and to the 
committee of incompatibility in Hungary, not to speak of the many 





3? Harald Riedel, Op. cit., p. 1299. 
33.Otto Bihari, Op. cit., pp. 67-8. 
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provisional committees of various types and often entrusted with 
complex functions. 

The territorially organized committees of the council are gathering 
in importance. In principle these committees generally resemble the 
groups of representatives. The Hungarian branch committees (Law- 
decree No. 19 of 1955) are essentially permanent committees, with 
territorial functions. The Polish village headman (clause (2) Article 72 
of Statute Law No. 16 of 1958) differs from the Hungarian branch 
committees in that he is not necessarily a council] member. However, 
experiences so far obtained indicate that the mobilization of the 
population on a territorial basis may be very efficacious. 

The life of a socialist State is inconceivable without the operation 
of the own organs of the representative bodies of state power. In the 
building of the socialist State—actually and for many years to come— 
much depends on how—with the aid of the own organs—direct 
democracy can be tied up with the democratic operation of the socialist 
representative organs, and on how by this means preparations can 
be made for the introduction of the various forms of self-administra- 
tion, to be carried into effect at a later stage. 
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